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TEACHING BY TV 


Bell System facilities meet a new need. Already a vital link in filling 


educators’ requirements within a locality, state or across the nation 


An interesting current devel- 
opment in education is the use of 
television for instruction—both in 
classrooms and in the home. 


Evidence that a shortage of 
qualified teachers is developing 
coincides with the need for some 
way to meet the awakened interest 
in mathematics, physics, chem- 
istry, and education in general— 
from the elementary school to the 
college level. 


Many educators, in studying the 
twin problems, are thinking more 
and more about the possibilities 
of Educational TV in their teach- 
ing programs. 


In transmitting TV lessons and 
lectures from place to place, vari- 
ous means are available. Closed 
circuit Educational TV systems 
between schools may be required. 
Or connection between broadcast- 
ing stations in different cities. Or 
a hook-up between closed circuit 
systems and one or more broad- 
casting stations. 

Whatever distribution of TV is 
needed, in city, county, state, or 


BELL 


HELPING TO TEACH... HELPING TO LEARN. Classroom scene in Cortland, N. Y. 
This is one of the schools now using Educational TV. More than one TV receiver 
can be used where teachers wish to accommodate larger classes at one sitting. 


across the country, the Bell Tele- 
phone Companies are equipped to 
provide it. They have the facilities 
and years of know-how. And the 
on-the-spot manpower to insure 
efficient, dependable service. 


For five years now, the local 
Bell Telephone Company has pro- 
vided the closed circuit ETV net- 
work which successfully serves 
thirty-six schools in Washington 
County, Maryland. 

In South Carolina 400 miles of 
telephone company facilities now 


connect almost thirty schools in 
eleven cities. In New York State, 
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they serve a high school and seven 
other schools in the Cortland area. 


In San Jose, California, they 
link four schools with the campus 
of San Jose State College. And 
in Anaheim, California, eighteen 
schools are served by TV. 


The Bell Telephone Companies 
believe that their TV transmission 
facilities and their many years of 
experience can assist educators 
who are exploring the potential 
value of Educational Television. 


They welcome opportunities to 
work with those who wish to utilize 
the potential of Educational TV. 


TELEPHONE SYSTEM (a) 





ma 
-eiver 
iting. 


even 
area, 


they 
npus 
And 
iteen 


anies 
ssion 
rs of 
itors 
ntial 
on. 
es to 
tilize 
TV. 


The President's Page 


As one travels around, attending bar 
meetings and talking to individual 
lawyers, one finds not complacency 
about the profession but concern with 
many things. They include problems 
of public relations, of lack of public 
understanding of our institutions and 
traditions, of need for greater alert- 
ness to the perils of the times and for 
greater understanding of the nature of 
the profession. These I should like to 
touch on here, having mentioned such 
others as the need for improvement in 
legal education, judicial administra- 
tion, closer co-operation of the Bar at 
all levels, etc., on previous occasions. 

As to public relations, some seem to 
hope that there may be a magic way 
to gloss over deficiencies and make 
people like us more, even when we are 
least likable. With great admiration 
for the talents of Don Hyndman and 
his staff, who do a wonderful job, I 
believe this is an illusion and that it 
contemplates legerdemain beyond the 
capacity of any public relations expert. 
As I see it, the problem is not to make 
people like us more, but to maintain 
and justify their respect for us. In my 
observation, our public relations are 
best when we live up to our traditions 
most consistently. It is then only a 
problem of having the public under- 
stand the traditions, and this wise men 
can help us do. We must explain why 
and how we see to it that the poor and 
the despised have counsel, and when 
that is done the public embraces the 
idea. But when we occasionally fail, 
when, individually or collectively, we 
lack courage or character, when we 
surrender our duty as sentinels of lib- 
‘rty and of fidelity to clients, no one 
an help to gloss over our deficiencies 
ind we must overcome them ourselves. 


Whitney North Seymour 


Lack of understanding of our insti- 
tutions is unfortunately more wide- 
spread than it should be. Here we must 
help the schools, the home and other 
community forces to increase under- 
standing and appreciation. The nature 
of our government, the meaning of our 
Constitution, the blessings of liberty 
under law, our history which has seen 
national fortitude and _ steadfastness 
surmount many previous dangers— 
these are values which must be under- 
stood and preserved. We all recognize 
that it is a part of our duty to see that 
it is done, but we could no doubt do 
more than we are doing. Organization 
of visits to our courts at all levels by 
school children and adults, observation 
of impartial, dignified judges adminis- 
tering justice without fear or favor, 
jurors serving without regard to per- 
sonal convenience, lawyers obeying 
standards of professional ethics and 
etiquette and saying what can properly 
be said for the poor as well as the rich 
—these should be encouraged as part 
of Law Day or Law Week programs 
and otherwise. Religious ceremonies 
opening the courts, emphasizing the 
sacred character of the administration 
of justice, used in some cities, could 
well be instituted everywhere. 

Occasionally, citizens regard insist- 
ence on due process for the guilty as 
well as the innocent as frivolous, they 
want to be “off with their heads” at 
once. So we must explain anew to each 
generation that due process is fair play, 
that the presumption of innocence is 
basic, and that these are of the essence 
of liberty under law. At the same time, 
the public stake in law obedience and 
fair law enforcement must not be over- 
looked. This can all be contrasted with 
the Communist system where such 
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concepts are no doubt regarded, like 
religion, as opiates of the people, in- 
consistent with complete subservience 
to the state. The importance of the 
right to criticize freely by speech or 
press—and the changes which can be 
accomplished by such criticism, deserve 
to be highlighted for our people be- 
cause no dictatorship can or will toler- 
ate such criticism and Hungary, Tibet 
and Cuba show how ruthlessly it is 
suppressed by the Communists outside 
as well as within the Soviet Union. We 
can properly assert that our system is 
designed to insure and treasure the 
dignity of man; the other regards that 
as irrelevant. In warning of the nature 
and threat of Communism we must 
remember that it is vital for our people 
to know what they are for as well as 
what they are against. It is the banners 
we carry and the music to which we 
march, not the pitfalls we avoid, which 
lift men’s hearts. 

Then we need to help people under- 
stand the difference between a profes- 
sion and a trade. We do this best by 
behaving so that the difference is ob- 
vious. It was certainly obvious fifty 
years ago, when, in many parts of the 
country, the lawyer was called “squire” 
or “judge” though he held no office. 
This was not because he was thought 
to be smarter or slicker than others, 
but because he was recognized as a part 
of the conscience of the community. 
So today community leadership, public 
responsibility, determination to see that 
the poor and unpopular get justice— 
all contribute to maintenance of under- 
standing and appreciation of the na- 
ture of the profession. And when we 
object to unauthorized practice of law 
by laymen, we need to make it clear, 

(Continued on page 654) 
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Views of Our Readers 








= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Take Off That Tie, Sir— 
It Belongs to Uncle Sam 

I should like to add an episode to the 
sad account of tax lien troubles told 
by Brother William T. Plumb, Jr., of 
the District of Columbia Bar in the 
May issue of the Journal. 

My tale has to do with Mr. James 
Dandy, who enjoys handsome neck- 
ties. One day in the store of J. Haber 
Dasher he spotted a creation he could 
not resist. So he bought it—and put it 
on. As he left the store, pleased with 
himself, a United States Marshal 
yanked the tie off his neck. For Dasher 
had not paid his 1958 income tax, a 
lien had been recorded, and the Mar- 
shal was there to garner in the prop- 
erty of Dasher for subsequent sale to 
satisfy the tax debt. Dandy, of course, 
did not have a leg to stand on. He was 
a purchaser, but he was charged by 
the recording with notice that every- 
thing Dasher owned was burdened with 
the tax lien and that he bought the tie 
so burdened. 

If the view expressed to me by gov- 
ernment tax lawyers is correct, one 
who proposes to buy any personal 
property had better drop in at the re- 
corder’s office late in the afternoon, 
check the records, just as the office 
closes for the day, for a lien against 
the merchant he intends to patronize, 
and do his buying during the night. 
For if he waits until after the record- 
er’s office opens the next morning, a 
lien may be recorded before he can get 
his money into the cash register. 

Even then he is taking a chance that 
the storekeeper acquired the goods 


from a manufacturer or some interven- 
ing wholesaler or jobber, after recorda- 
tion of a lien against the supplier. 

If a used car purchase is contem- 
plated, it can be seen that the problem 
may be real. I have asked Bureau 
lawyers for cases in support of this 
weird result as to personal property. 
They have not shown me any such 
cases. But one did very earnestly re- 
late how a bank, which had loaned 
money on a used car, was required to 
pay a tax debt of one of the former 
owners, against whom a lien had been 
recorded before he had traded it in. 

I know how important it is for the 
Government to get its tax money. But 
some other things are important too, 
such as commerce. How anyone can 
buy or sell anything in the face of such 
a state of law is a question I have 
asked some of the tax-gatherers. The 
reply has been something like “Oh, 
we never go that far in collecting”. 

They are saying, of course, that the 
fate of the buyer, in many situations, 
depends upon the whim of an employee 
of the Bureau of Internal Revenue. I 
submit that law enforced at the whim 
of the enforcer is surely not good law. 

I have never been able to see why 
a lien on undescribed articles should 
be evidenced by anything other than 
possession. 

R. E. ALLEN 


Los Angeles, California 


The Aquilino Case 
and Federal Tax Liens 

As usual, once again William T. 
Plumb, Jr., has contributed an enjoy- 
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able and illuminating article in the 
field of federal tax liens, which was 
included in the May, 1961, issue. 
However, I believe that Mr. Plumb’s 
explanation United 
States is an oversimplification. In that 
case, the Supreme Court held that 


of Aquilino Vv. 


whether the delinquent taxpayer-con- 
tractor had any “property” rights in 
the funds available from the job is a 
question to be determined on the basis 
of state law. Inasmuch as the law of 
New York includes a “trust fund” con- 
cept for moneys on real property im- 
provement, the Supreme Court of the 
United States remanded the Aquilino 
case to the Court of Appeals of New 
York for a determination by the latter 
court as to whether, under New York 
law, the delinquent taxpayer-contractor 
had any property rights in the funds 
available as long as there were unpaid 
subcontractors or materialmen. 

As of this time, the Court of Appeals 
has not ruled on the case. In the event 
that the court’s decision is favorable to 
lienors as against the Federal Govern- 
ment, in all probability the value of the 
limited to those 
states which also create a similar con- 
cept for funds in improvements of real 


property. 


decision would be 


E. L. Corwin 
New York, New York 


A Further Comment 
on Federal Tax Liens 

I was very much interested in the 
article by William T. Plumb, Jr., of 
the District of Columbia Bar, which 
appeared in the May, 1961, issue of 
the Journal entitled “Federal Tax 
Liens”. This ordinarily dry subject is 
treated in a witty, most readable and 
scholarly manner. 

The author, on page 456, column 3, 
refers to the inability of a bank to re- 
cover sums which it advanced to pay 
delinquent taxes in order to protect its 
mortgage. The U. S. Courts of Appeals 
for the Fourth and Ninth Circuits ruled 
in the two cases cited by Mr. Plumb 
that-the bank’s right to add the taxes 
which it paid to the debt secured by 
its prior mortgage was subordinate to 
the intervening federal tax lien. 

I should like to point out that the 
bank’s situation, in effect, would have 

(Continued on page 654) 
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the of ficial organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of thé United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect, so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
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membership in the Association. All members of the Associa- 
tion are eligible for membership in any of the other Sections. 

Any person who has been duly admitted to the Bar of 


any state or territory of the United States and is of 
good moral character is eligible to membership in the 
Association on endorsement, nomination and election. Ap- 
plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 


Dues are $20.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $5.00 per year, and for three years thereafter $10.00 per 
year, each of which includes the subscription price of the 
Journal. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
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Manuscripts for the Journal 
® The Journal is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication hecomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 


July, 1961 ¢ Vol. 47 651 





American 


Bar Association 
WASHINGTON OFFICE: 


HEADQUARTERS OFFICE: 
1155 EAST 60th STREET, CHICAGO 37, ILLINOIS 
Telephone: HYde Park 3-0533 


1120 CONNECTICUT AVENUE, N.W., WASHINGTON 6, D. C. 
Telephone: FEderal 7-8266 


Officers and Board of Governors 1960-61 


President WHITNEY NORTH SEYMOUR, 120 Broadway, New York 5, New York 
President-Elect JOHN C. SATTERFIELD, Box 466, Yazoo City, Mississippi 


Chairman, House of Delegates OSMER C. FITTS, 16 High Street, Brattleboro, Vermont 


Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsylvania 


Treasurer GLENN M. COULTER, Ford Building, Detroit 26, Michigan 


Executive Director JOSEPH D. STECHER, 1155 East 60th Street, Chicago 37, Illinois 
Assistant Secretary RICHARD H. BOWERMAN, 205 Church Street, Box 1936, New Haven 9, Connecticut 


The President, 

The President-Elect, 

The Chairman of the House of Delegates, 
The Secretary, 

The Treasurer, 


Ex Officio 


Joun D. Ranpatt, Last Retiring President, 10 First Avenue East, Cedar Rapids, lowa 


Ricuarp BENTLEY, Editor-in-Chief, American Bar Association Journal, 120 South LaSalle Street, Chicago 3, Illinois 


Davi A. Nicnots, Depositors Trust Building, 
Camden, Maine 

Cuarves W. Pettencitt, Box 1250, Greenwich, 
Connecticut 

Rosert K. Bett, 801 Asbury Avenue, Ocean 
City, New Jersey 

Ecsert L. Haywoop, 111 Corcoran Street, Dur- 
ham, North Carolina 

E. Drxre Beces, Brent Annex, Box 1030, Pensa- 
cola, Florida . 


First Circuit 
Second Circuit 
Third Circuit 
Fourth Circuit* 


Fifth Circuit 


Sixth Circuit 
Seventh Circuit 
Eighth Circuit 
Ninth Circuit 


Tenth Circuit 


Epwarp W. 
Tennessee 

BenJAMIN WHAM, 231 South 
Chicago 4, Illinois 

Donato D. Harries, 1200 Alworth Building, 
Duluth 2, Minnesota 

Wacrter E. Craic, First National Bank Building, 
Phoenix, Arizona 

Epwarp E. Murane, Wyoming Bank Building, 
Casper, Wyoming 


Kuun, Box 123, Memphis 1, 


LaSalle Street, 


*The District of Columbia is considered a part of the Fourth Circuit for the purposes of the Board of Governors. 


Board of Editors, American 


Advisory Board of the Journal 


DOUGLAS ARANT, Birmingham 
(Vacancy) 

DEVENS GUST, Phoenix 

EDWARD L. WRIGHT, Little Rock 
JAMES E. BRENNER, Stanford 
EDWARD G. KNOWLES, Denver 
Connecticut WESLEY A. ‘STURGES, New Haven 
Delaware JOHN BIGGS, JR., Wilmington 
Dist. of Columbia H. CECIL KILPATRICK, Washington 
Florida JOHN M. ALLISON, Tampa 

Georgia CHARLES J. BLOCH. Macon 

Hawaii J. GARNER ANTHONY, Honolulu 
Idaho E. B. SMITH, Boise 

Illinois JAMES P. HUME, Chicago 

Indiana RICHARD P. TINKHAM, Hammond 
Towa THOMAS B. ROBERTS, Des Moines 
Kansas W. D. P. CAREY. Hutchinson 
Kentucky ROBERT P. HOBSON. Louisville 
Louisiana LeDOUX R. PROVOSTY, Alexandria 
Maine DAVID A. NICHOLS, Camden 
Maryland EMORY H. NILES. Baltimore 
Massachusetts FRANK W. GRINNELL. Boston 
Michigan WILLIAM T. GOSSETT. Dearborn 
Minnesota EDWARD A. DANFORTH, Minneapolis 
Mississippi GIBSON B. WITHERSPOON, Meridian 
Missouri JACOB M. LASHLY, St. Louis 


Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
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Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 

Utah 

Vermont 
Virginia 
Washington 
West Virginia 
Wisconsin 
Wyoming 


Bar Association Journal, listed on page 694. 


EARLE N. GENZBERGER, Butte 
ROBERT G. SIMMONS, Lincoln 

JOHN W. BONNER, Las Vegas 
WILLOUGHBY A. COLBY, Concord 
NICHOLAS CONOVER ENGLISH, JR., Newark 
CHARLES F. MALONE. Roswell 
ROBERT M. BENJAMIN. New York 
FRANCIS E. WINSLOW. Rocky Mount 
FLOYD B. SPERRY. Golden Valley 
RALPH WILKINS. Columbus 

ALFRED P. MURRAH. Oklahoma City 
JAMES C. DEZENDORF. Portland 

C. BREWSTER RHOADS, Philadelphia 
HENRY C. HART, Providence 
DOUGLAS McKAY., Columbia 

ALAN L. AUSTIN, Watertown 
WALTER P. ARMSTRONG. JR., Memphis 
HAROLD A. BATEMAN, Dallas 
FRANKLIN RITER. Salt Lake City 
JOHN D. CARBINE. Rutland 

T. MUNFORD BOYD. Charlottesville 
CHARLES H. PAUL. Seattle 

ROLLA D. CAMPBELL. Huntington 
CARL B. RIX. Milwaukee 

EDWARD T. LAZEAR, Cheyenne 
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If you are a busy lawyer with corporate clients you'll find CCH’s authori- 
tative, informative and continuing CORPORATION LAW GUIDE an 
invaluable time-saving, fact-finding aid. 


Timely ‘‘GUIDE Reports’’ Keep You Up-to-the-Minute on 

Corporation Law Changes —Increasingly complex business rules are 

putting more demands on lawyers these days. That’s why you need 

these timely ““GUIDE Reports” to promptly alert you to 

all new developments and protect you against business 

rule surprises. You can rely on them for fast, first- 

approach answers to many of your corporate clients’ 

everyday problems. . : 
In addition, the “Reports” bring you timely Quick facts 

news about important unfolding develop- 

ments affecting anti-trust, taxes on interstate 


activities, labor, tax option corporations, for lawy Crs abo ut eee 


pension plans, executive compensation, 
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laws through easy-to-understand EXPLA- “ 
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are rushed to you as published during your subscription— 
Starting with “Qualification Case Affirmed by U.S. Supreme Court” 
and new “MINIMUM WAGE LAV, with Explanation.” 
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The President’s Page 
(Continued from page 649) 


as our devoted Unauthorized Practice 
Committee members do so well, that 
we are not trying to get business for 
lawyers away from other people who 
would do it satisfactorily. Instead, we 
are trying to protect the public from 
incompetents who seek to give legal 
advice without knowing how or being 
subject to any ethical restraints. And 
then the press sometimes reports the 
occasional dereliction of a lawyer fully 
and with what seems to be a certain 
gusto. We should perhaps find ways to 
make it clearer than we do that we, 
too, regard such misbehavior as intol- 
erable and that our disciplinary ma- 
chinery moves swiftly and, with the 
court’s help, fairly surely to stamp it 
out. Here we need, for the sake of all, 
to see that the machinery is as fair but 
inexorable as possible. Misbehavior of 
a lawyer anywhere reflects to some ex- 
tent on lawyers everywhere; any fail- 
ure to take disciplinary action when 
justified is regarded as evidence of cal- 
lousness to ethical standards reaching 
beyond the jurisdiction involved. Hand 
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in hand must go constant strengthen- 
ing of the organized Bar and the clos- 
ing of every educational or admission 
loophole which could add to the prob- 
lem for the future. A sense of profes- 
sional obligation in those properly 
trained and equipped is encouraged by 
constant exposure to the spirit of 
brotherhood, but we must also see to 
it that no individuals who disregard 
professional obligations to indulge bur- 
glarious instincts are able to skip by 
the sentinels. When they occasionally 
do, despite every precaution, the public 
must understand that we regard them 
as enemies of the Bar as well as of the 
public. 
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(Continued from page 650) 

been the same even if it had not made 
the advancement. In United States v. 
City of New Britain, 347 U. S. 81 
(1954), also cited by the author, the 
mortgagee had not paid the real estate 
taxes and the federal tax lien had 
priority over the taxes. The lien of the 
mortgage was prior to the federal tax 






lien. From the proceeds of the judicial 
sale held pursuant to mortgage fore- 
closure proceedings, a fund was set 
aside sufficient to pay the mortgage. 
The Federal Government was entitled 
to the balance of the proceeds in pay- 
ment of its lien. To the extent that the 
remaining fund was insufficient to pay 
the real estate taxes, the municipality 
had the right to invade the fund set 
aside for the mortgagee because of the 
priority under the law of the State of 
Connecticut given to real estate taxes 
over mortgages. 


The same priority of real estate taxes 
over mortgages prevails in Pennsylvania 
under the Act of May 16, 1923, P. L. 
207, 53 P. S. Section 7103. In a sense, 
this is an anomalous, though entirely 
proper, situation, because in such a case 
the municipality’s real estate taxes are 
assured of payment prior to the federal 
lien although actually Uncle Sam is 
prior in time and right to the munici- 
pality because his lien antedates that 
of the city. 

Lester S. Hecut 
Philadelphia, Pennsylvania 


(Continued on page 656) 
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BNA’s Labor Relations Reporter 


the most frequently cited labor report on the market today 


The Labor Relations Reporter features the 
latest news, background, digests and analyses of 
labor-management developments, as well as an 
immense storehouse of labor relations information 
from years past. 


Kept completely up to date with supplements 
issued at least twice every week, the Reporter 
offers you: 


e The only complete compilation of digests of 
all published NLRB decisions. 


e An unsurpassed source of full texts of fed- 
eral, state, and local court decisions on labor 
matters. 


e Full coverage on state laws dealing with 
labor matters, wages, hours, child labor, public 
contracts, and work facilities. 


e A complete record, in full text, of all wage 
and hour cases since the FLSA was passed, and 
all federal laws, rules and regulations. 





e An unequalled record of the settlement of 
every conceivable type of labor dispute that has 
gone to arbitration. 

e A one-volume Expediter . . . for fast answers 

to your labor relations problems. 

e The Summary, Analysis, and News & Back- 

ground Sections, and the Weekly Issues . . . for 

current information. 

e The Cumulative Digests & Indexes, the Mas- 

ter Table of Cases, and the Bound Volumes... . 

for reference and research. 

Here is the one service that lets you know 
what government, management and unions are 
doing—and thinking of doing. 

Available in its entirety, or by the section, the 
Labor Relations Reporter gives you unusual in- 
sight into those aspects of the labor-management 
field with which you are most concerned, whether 
from a government, management, union, legal or 
arbitration standpoint. 


It’s the most complete, most authoritative and most 
frequently cited labor report on the market today. 


For information on all, or any portion, of the Reporter, write: 


q 
fy T The Bureau of National Affairs, Inc. 





BNA Dept. 653, 1231 24th Street, N.W., Washington 7, D.C. 
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The reminder-appointment-time record 
book that helps you use your time most 
profitably! 


Now — from the Missouri Bar Assn.— 
comes startling proof that time record- 
ing pays. Their Survey of Economics 
shows a 42% greater net income for 
lawyers who use time records! 





Gross Income 


Net Income 





TIMEKEEPERS 


NON-TIMEKEEPERS 


$22,674 $15,181 


$10,651 





$15,771 





What’s the best way to keep these income- 
boosting time records? With LAWYER’S 
DAY ... the only time record book designed 
specifically for lawyers. Read what Henry 
Andrae, Esq., chairman of the Bar Journal 
Committee in Missouri, says about LAW- 
YER'S DAY: 


“Personally, I have used LAWYER’S 
DAY for the past 8 or 9 years, and have 
found it invaluable, not only for the 
purpose of collecting for work done, 
but also as a help in keeping my nose 
to the grindstone.” 


FREE TRIAL OFFER ! 


DAY-TIMERS 


Dept. LM-2, Allentown, Pa. 


Send me LAWYER'S DAY and materials 
checked below. If not satisfied, | may re- 
turn in 10 days for full refund. 


SR. SIZE JR SIZE 
Birr Biarn5Q" 


$8.50 [) $7.60 F 
80c =e 


amo, a mo. 





Available in 2 sizes 


FULL YEAR’S PAGES 
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MONTHLY PAGES 
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e 196) 


7 RING FULL YEAR BINDER $3.95 [] $3.75 


NEW CASE MEMO with 
TIME-DOLLAR LEDGER 1o@ We 
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SIDE (8Y2" x 11") $2.50 O $9.75 O 
if you are away from your desk frequently, you 

will want to see our newest ‘‘baby’’—the POCKET 

ah tsa Check here () for literature and 

samples. 


Postage will be paid if cheek accompanies order. 


Check encl. (5 Bill me 2 7/61 











(Continued from page 654) 
He Enjoyed 
Mr. Cullinan’s Article 

The latest article in the Journal by 
Eustace Cullinan [May issue, page 
459] is as delightfully nostalgic as his 
earlier ones were stimulating. 

San Francisco is an alluring and 
fascinating city. Chastened in the cruci- 
ble of earthquake and fire, the vice of 
Barbary Coast and the snobbery of 
Nob Hill have given way to culture and 
And Mr. Cullinan 
seems to me to personify and typify 
the romance and adventure of the old 
town and the charm of the new city. 

Withal, the flavor of one of its spots 


social tolerance. 


has not improved with passing time 
and hand of man: the Cliff House. I 
was there in 1915 with the Commerce 
Committee of the Senate and Rivers 
and Harbors Committee of the House. 
Senator James D. Phelan, a man’s man 
for all his foppish air, was the host. 
Alas, when I was last there in 1950 
this savory retreat had been trans- 
formed into a tourist attraction. 
WituiaM C. Brooker 
County Judge 
Tampa, Florida 


Mr. Kintner and 
Administrative Law 

May I through your columns com- 
mend Earl W. Kintner on his two- 
installment article, “Federal Adminis- 
trative Law in the Decade of the Six- 
ties”. The article reflects Mr. Kintner’s 
experience at the Federal Trade Com- 
mission, including his service as its 
Chairman, and his chairmanship of 
the Association’s Section of Adminis- 
trative Law; and it proves his appreci- 
ation of administrative law problems, 
his energy and his understanding of 
methods to meet those problems and 
new ones as they may arise... 


LLoyp BUCHANAN 
Washington, D. C. 


Fair Payment for 
Expropriated Property 

In commenting on my articles on the 
| Castro regime’s confiscations, which 
appeared in the January and February 
issues, Mr. Burnstein [May issue, page 
448] suggests that the rule of inter- 
national law which requires fair pay- 
ment for property taken from its own- 
| ers is based on a moral code conceived 
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by the “Western industrial nations” in 
furtherance of their own interests. 
That the strictures against theft found 
in the Judaeo-Christian ethic, as well 
as in the ethics of other civilized cul- 
tures, are the self-serving invention of 
a few governments seems to me a re- 
markable assertion. The social and eco- 
nomic considerations which, as most 
of us would agree, must be reflected in 
a viable legal system are not, in my 
opinion, well served by the repudiation 
or erosion of fundamental principles. 
Ricuarp C, ALLISON 
Washington, D. C. 


**Legislative History” 
Exposé Meets Approval 

Congratulations to the Journal and 
Mr. Stringham upon his devastating 
reductio ad absurdum exposé of the 
utter sophistry of the “legislative his- 
tory” concept. 

Frep E. FULLER 

Toledo, Ohio 


The Nuremberg Trials 
Revisited 

Re the recent article of Mr. Nicholas 
R. Doman [March issue, page 260] 
will you permit me the following com- 
ment: 

The Nuremberg proceedings were 
admitted to be revolutionary and with- 
out precedent by the American lawyers 
in charge. Colonel Murray C. Bernays, 
who “formulated the basis for the war- 
crime trials”, makes the following re- 
markable statement: “True. what is 
happening in Nuremberg is revolution- 
ary’, but, he adds, “moral responsibil- 
ity must be supported with the tools 
of justice”. (Reader’s Digest, February, 
1946.) Mr. Justice 
stepped down from his high place on 
the Supreme Court to become a prose- 
cuting attorney, said: “This is the first 


Jackson, who 


case I ever tried when I had to per- 
suade others that a court should be 
established, help negotiate its establish- 
ment, then prepare my case and find 
myself a courtroom” (The Case Against 
the Nazi War Criminals, page 13). 

In the Nuremberg trials, for the first 
time in recorded history we have the 
spectacle of four nations of the world 
entering into a so-called agreement for 
the sole and only purpose of trying 
citizens of a fifth nation. Gordon Dean, 

(Continued on page 658) 
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Professor Moore’s work on Federal Practice is 
recognized as the pre-eminent authority in its field, 
quoted and cited repeatedly by the Federal Judi- 
ciary including the U. S. Supreme Court. It offers 
responsible guidance on hundreds of points on 


BENDER'S 
FEDERAL 


PRACTICE 
FORMS 


by LOUIS R. FRUMER 


Keyed to MOORE’S FEDERAL PRACTICE. The 
forms cover the complete Federal Rules of Civil 
Procedure, Tax Court Rules of Practice, Court of 
Claims Rules, Admiralty Rules, Federal Rules of 
Criminal Procedure, and Rules of the Supreme 
Court of the United States. However, for the most 
part the subjects covered are those normally en- 
countered in general practice. Forms in negligence 
actions, for instance, are strongly represented. 


MOORE'S 
FEDERAL 
PRACTICE 


2nd EDITION 


by JAMES WM. MOORE 


which the courts have not yet spoken. On the other 
hand, the author’s ability to isolate all possible 
facets in a given decision, results in case support 
for hundreds of points that would otherwise lack 
precedent. 


Most of the forms in this set have been adapted 
from those used in successful actions. They have 
been expertly edited to facilitate the widest possible 
application. They are modern in language and con- 
form to the spirit of the Federal Rules. 


Please send for 30 day free examination: 
(1 MOORE’S FEDERAL PRACTICE, 8 volumes 


FREE EXAMINATION 


MAILTO 


(C) BENDER’S FEDERAL PRACTICE FORMS, 5 volumes 


[] Send both sets on approval. If retained to be billed at a 


MATTHEW BENDER 


Name 


and COMPANY, INC. “a 


Address... 


Albany 1, New York 


special combination price of $250. 
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of counsel for the United States, says: 
“There never had been an international 
criminal court. This was something 
new... There had been a World Court 
but its function had been quite differ- 
ent.” And he adds, “There was in 
existence no international code of 
criminal law.” See: The Case Against 
the Nazi War Criminals, (Knopf, 
1946) pages viii and 70. 

Furthermore, the whole proceeding 
was admittedly ex post facto and in 
violation of due process. 

And lastly, to quote from Mr. Jus- 
tice Murphy’s opinion in a very similar 
case: “In my opinion such a procedure 
is unworthy of the traditions of our 
people. . . To subject a_ belligerent 
enemy to an unfair trial, to charge him 
with an unrecognized crime, or to vent 
on him our retributive emotions, only 
antagonizes the enemy nation and hin- 
ders the reconciliation necessary to a 
peaceful world (/n re Yamashita, Nos. 
61 Mise. and 672 U. 
Court). 


S. Supreme 


SAMUEL A. HARPER 
Merritt Island, Florida 


He Agrees on Keeping 
Connally Reservation 

I read with great interest and 100 
per cent approval the letter of Mr. 
Brooks L. Harman, (which was pub- 
lished in the May issue of the Journal. 


A great many of us more conserva- 
tive lawyers must feel the same way. 
Joun M. JEFFREY 


San Diego, California 


Confidence in Courts 
Undermined by Appeals 
Recently Arthur Godfrey was inter- 
viewing the author of a new book 
about the “Great Brinks’ Robbery”. 
Godfrey expressed surprise and some 
annoyance that cases involving two of 
the convicted Brinks’ robbers had al- 
ready been in the United States Su- 
preme Court on several occasions. 


The chagrin and annoyance which 
he expressed point out the feeling of 
the public generally with regard to the 
multiple appeals which seem to be per- 
mitted today in our judicial system. 
Originally, the idea of permitting mul- 
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tiple appeals was certainly to promote 
justice, but let’s take a look at the mon- 
strous situation which has been created. 


Today, the public believes that if a 
person has the money to pay and finds 
an attorney willing to take the time, 
there is no end to the appellate proce- 
dure. This belief is not without founda- 
tion. It is doubtful if the public con- 
fidence in the system of justice was 
improved by the many times which the 
the United 
States Supreme Court. It is doubtful 
if the ends of justice were served by 


Chessman case went to 


the multiplicity of appeals to all pos- 
sible courts. 

For a layman to view the many ap- 
peals taken in the Sheppard case, at 
all stages, in all possible courts, would 
hardly instill confidence in the lay- 
man’s mind. Attorneys are not so easily 
shocked, and have become more or less 
accustomed (and blinded) to this con- 
fusing situation. 


The Supreme Court of the United 
States, which might provide some lead- 
ership in the right direction, has failed 


(Continued on page 660) 
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(Continued from page 658) 
miserably. Not only has the Supreme 
Court failed to point the way to any 
stability, but in dynamic areas the Su- 
preme Court has vacillated consider- 
ably within a short period. 

Public confidence is not likely to be 
great as long as it appears that for the 
poor and the commonplace there is one 
trial and one appeal, while for the rich 
or the sensational there seem to be 
numerous trials and endless appeals. 
Instead of viewing our judicial ma- 
chinery with awe and pride, we ought 
to be asking if this intricate mechanism 
is achieving the purposes for which 
it was intended. 

ROBERT JENSEN 


Municipal Court 
Avon Lake, Ohio 


Sacco and Vanzetti Should 
Not Have Been Executed 


I read with interest in the January 
issue [page 28] Justice Musmanno’s 
article, “The Sacco-Vanzetti Case: A 





Miscarriage of Justice”. Indeed, the 
case will not die, although, para- 
doxically, it hath an odor of death 
about it. I was a student in Massachu- 
setts during those disturbed days in 
the 20’s, and, although then innocent 
of any serious doubts as to the infalli- 
bility of justice, 1 well remember the 
furor caused by the cause célébre. 

I recall that the Governor of Massa- 
chusetts, whose name has escaped my 
memory, appointed a special commit- 
tee, headed by the eminent A. Lawrence 
Lowell, President of Harvard, to look 
into the matter. The report of the dis- 
tinguished committee merely affirmed 
the chain of authority and the pre- 
sumption of the regularity of judicial 
proceedings, and the Governor washed 
his hands of responsibility. His action 
stands in marked contrast with that of 
a Governor of Illinois, John Peter Alt- 
geld, who jeopardized his entire politi- 
cal career by pardoning the three sur- 
viving anarchists, who he believed had 
been unjustly convicted of murder at 
the Haymarket Riot at Chicago in 
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1886. Most of the “best people” of 
Illinois, including the previous Gover- 
nor and the Supreme Court, saw no 
reason to interfere and four of the 
anarchists had been already hanged 
before Governor Altgeld’s term of office 
began. Time has shown that hysteria 
dominated the scene. 

It strikes me as significant that I 
cannot now recall the names of the 
Chicago anarchists, pardoned by Gov- 
ernor Altgeld, while his name is for- 
ever impressed upon my memory. On 
the other hand, I cannot recall the 
name of the Massachusetts Governor 
who did not rise to the occasion, while 
the names of Sacco and Vanzetti have 
gone around the world. Recently, I 
heard a government official of Congo 
refer to it, when the West was making 
protestations over the death of Lumum- 
ba. He reminded Americans that world- 
wide protest had been unavailing to 
save Sacco and Vanzetti in 1927. Not 
a parallel case, but interesting! It 
seems to me, that as a practical matter, 
the Massachusetts should 
have reasoned that a pardon or com- 
mutation 


Governor 


in the Sacco-Vanzetti case, 
perhaps, undeserved, 
would do no real harm, and, that, in 
view of the fact that so many disinter- 


even though, 


ested citizens and able jurists doubted 
the verdict, a guess in favor of life 
was infinitely indicated over a guess 
for death, for granting clemency 
would prevent a miscarriage of justice, 
if there was one. 

Now, I am no detractor of Massa- 
chusetts or its fine people. I owe much 
to it by way both of ancestry and edu- 
cation, and, indeed, I incline to the 
belief that its traditions for freedom, 
and liberty 


strong, but its best people cannot now, 


justice are especially 
could not in 1927, and can never claim 
exemption from the human frailty to 
err. Ever since the freedom-loving peo- 
ple of the Colony of Massachusetts Bay 
hanged Mary Dyer on the Boston Com- 
mon in 1660 for defying banishment as 
a Quaker, on through the Salem witch- 
craft hangings, there is ample evidence 
that there is every possibility of grave 
judicial error in the Land of the Cod, 

even in the Cradle of Liberty. 
In about 1932, I was shocked out of 
my youthful trust in the infallibility 
(Continued on page 662) 
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of judicial proceedings, when I read 
of 
“Convicting the Innocent” by Professor 
Edwin Borchard, of Yale. Now, for 
nearly thirty years, I have paid par- 


the frightening collection cases, 


ticular attention to accounts of proved 
instances of further convictions of the 
innocent, and I have sat in the counsel 
seat beside men at bay and sweated 
with them as the prosecutor suggests 
the “gas chamber” (more civilized than 
hanging) to the jury, most of whom 
Recently, I 
the 
same man, was twice unjustly convicted 


profess to be Christian. 
read of a case where one man, 
of crimes, one of them a capital of- 
fense. Not long ago, my State of 
Illinois released a “convicted murder- 
er” and paid him about $50,000 for 
his unjust conviction and years of im- 
prisonment. How many actual but un- 
proved instances there are of errone- 
ous convictions defies the imagination! 

The lesson to be learned, I think, is 
that the Bar and the judiciary must 
be on constant guard against the pos- 
sibility of error, and whenever a par- 
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ticularly great hue and cry are heard 
there is always the possibility that an- 
other mistake is in 

Most of the Bar, 


pletely innocent of any real experience 


the making. 


I believe, are com- 


with criminal law and the possibilities 
of convicting the innocent, although 
they know full well that in civil cases, 
the errant possibilities are so great as 
to be the occasion for the butt of jokes 
and ever indicate a policy of wise set- 
tlement. But, at the worst, many of the 
Bar must, judging by their indifference 
and silence, regard the existence of 
unjust convictions as a necessary evil, 
the burden of which, naturally enough, 


must fall on some unfortunate victim 


(“God 


friends”), 


spare me, my family and 
} , ) 


and so it is just another 
skeleton to be hid in the legal closet. 
The judiciary is more alert, because, 
perforce, willy-nilly, the judges have 
been brought into close and painful 
contact with the problems, no matter 
how antiseptic has been the individual’s 
practice before going on the Bench. 
The chief barriers to many more con- 
victions of the innocent are the watch- 
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ful eyes of these judges and the heroic 
efforts of a small segment of the Bar, 
who undertake the despised and, usu- 
ally, unprofitable task of defending the 
accused in his ever-unequal contest 
against the powerful and well-financed 
state. May the day soon come when 
all the brethren at the Bar really 
awaken to the facts of life and resolve 
to do, each, at least, a little bit, to stop 
the awful 


possibility of convicting 


77 
... never send to 
know for whom the bell tolls; it tolls 


John Donne (1573-1631). 


Ivan LIGHT 


more innocent men . 
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A Traditional Gradualist? 
Oh, Horror! 

In, your issue of May, 1961, pages 
144, 446 and 448, Brooks L. Harman 
expresses deep doubt as to whether 
Phillip C. Jessup will make a worthy 
and trustworthy Justice on the World 
Court. Mr. Harman 
cause “Mr. Jessup, at the time the 
Communists were taking over China, 


is worried be- 


with the assistance of this country, 
was a member of ‘an Institute’ labeled 
as a transmission belt for Communist 
propaganda by the Senate Internal 
Security Committee.” 

Mr. Harman does not reach half of 
the worries which any right-minded 
member of our Association must have 
about Mr. Jessup. It is not any mere 
suggestion from any mere membership 
in a wide association, but it is active 
personal work and signed views in 
print which are properly to be brought 
against Mr. Jessup. Mr. Jessup can be 
proved to be a disciple and devotee of 
Elihu Root himself. This can be docu- 
mented not only by Jessup’s signed 
biography of that dangerous lawyer 
and former President of our Associa- 
tion, but by recurrent later statements 
and actions, over decades. 

Nor is this all. Mr. Jessup, by ac- 
tions of which the F.B.I. has evidence, 
has shown (and as late as 1959 he has 
actually confessed in print) that in 
matters of international organization 
he is a “traditional gradualist’”. 

accuse! 

Karu N. LLEWELLYN 
University of Chicago 
Chicago, Illinois 
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Tax Equity for the Self-Employed 


by Eugene J. Keogh 


For MANY years, the self-employed 
groups, approximately seventy in num- 
ber, have been the most vocal in bring- 
ing their plight to the attention of Con- 
gress—and the most persevering in 
seeking the enactment of remedial leg- 
islation that would provide them tax 
treatment for their retirement savings 
comparable to that 
to employees covered by employer- 
financed pension plans. 

While a number of the small busi- 
ness, farm and professional organiza- 


now accorded 


tions have been diligently working in 
this area, the legal profession, as might 
be expected, has taken the initiative in 
formulating proposals for equality of 
treatment. 

To the best of my knowledge, the 
first organized effort looking to the 
formulation of remedial legislation oc- 
curred in 1945 when a group of New 
York lawyers met and inaugurated dis- 
cussion on ways and means of provid- 
ing a restricted retirement program, 
not only for themselves and other self- 
employed individuals, but for all the 
thirty to forty million employees who 
were not covered by any voluntary em- 
ployer-employee pension benefit plan. 
It was hoped that this could be accom- 
plished by amending Section 165 of 
the 1939 Internal Revenue Code so as 
to permit self-employed persons to be 
treated as their own employees for the 
purposes of any employee pension plan 
set up by them. Unfortunately, it was 
found that such a program could not 
qualify under the Treasury Depart- 


Mr. Keogh outlines the provisions of H.R. 10, legislation to permit 
self-employed individuals to participate in tax-deferred retirement 
plans. As principal sponsor of H.R. 10 since 1951, Mr. Keogh predicts 
the enactment of this legislation during the 87th Congress. The House 


passed the bill on June 5. 


¢ Member of Congress (Ninth District, New York) 


ment’s ruling. 

On March 25, 1950, the Board of 
Governors of the American Bar Associ- 
ation appointed a Special Committee 
on Retirement Benefits to give further 
consideration to the general problem. 
The chairman of this committee was 
George Roberts, a distinguished New 
York lawyer, long active in American 
and New York Bar circles. Shortly 
thereafter, a similar committee was 
named by The Association of the Bar 
of the City of New York, with Roswell 
Magill as its Chairman. Among the 
most active, then and now, is Leslie 
Rapp, of New York, the present Chair- 
man of the American Bar Association’s 
Advisory Committee to the Committee 
on Retirement Benefits. 

Several months after the formation 
of these committees, it was decided that 
a bill should be drafted for introduc- 
tion and, in the summer of 195], a 
form of bill was finally agreed upon by 
the several bar association committees. 
The late Congressman Dan Reed (R., 
N. Y.) and I agreed to sponsor the 
measure in Congress on a bipartisan 
basis. It was introduced on June 7, 
1951, during the first session of the 
82d Congress. 

The final step, and a most significant 
one in the development of this legisla- 
tion, occurred in 1956 when the newly 
elected President of the American Bar 
Association, David F. Maxwell, of 
Philadelphia, included the enactment 
of the Keogh-Jenkins Bill as one of the 
principal goals to be achieved during 
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his administration. Early in the follow- 
ing year, the American Bar Association 
arranged the formation of the Ameri- 
can Thrift Assembly of ten million 
self-employed, composed of the leading 
self-employed associations supporting 
the bill. 

The Chairman of the American 
Thrift Assembly, F. Joseph (Jiggs) 
Donohue, of Washington, D. C., serves 
in a dual capacity, since he is also the 
Chairman of the Special Committee on 
Retirement Benefits of the American 
Bar Association. The Counsel for the 
Assembly is Ralph E. Becker, of Wash- 
ington. Under the leadership of these 
men, immeasurable progress had been 
made and in such a way as to gain the 
respect of proponents and opponents 
alike. 

H. R. 10, I believe, is an example of 
how a good idea can be translated into 
legislation and, I hope, enacted into 
law in the near future. 

Your President and my good friend, 
Whitney North Seymour, has done a 
remarkable job in bringing this legis- 
lation to the attention of members of 
the Bar wherever he has had occasion 
to address them. In this respect, I 
should also like to commend the Direc- 
tor of the Washington Office of the 
American Bar Association on the very 
able service which he is rendering. Be- 
cause of the good work done by these 
gentlemen and the American Thrift As- 
sembly, it will not be necessary for me 
to dwell at any. great length on the 
legislative background of H.R. 10. 
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Tax Equity for the Self-Employed 


The Importance of the Bill 
to the Self-Employed 

The importance of the bill to the 
self-employed can best be explained by 
the following illustration which shows 
clearly the recognized inequity in the 
present tax law. 

Let’s take, for example, an individ- 
ual—a lawyer—who works for a cor- 
poration which pays him $10,000 a 
year as salary and puts an additional 
$1,000 in a retirement fund for him 
each year. Our attorney is not taxed 
on the $11,000 yearly compensation 
because the law allows him to post- 
pone the payment of taxes on the 
$1,000 contributed to his retirement 
fund by his employer until he actually 
receives the income in later years. 
Also, the interest earned on this money 
would not be taxed currently. After 
thirty years, assuming a 4 per cent 
compound interest rate, the retirement 
fund for this employee would total 
$58,300. 

Suppose the same attorney chose to 
operate as a self-employed individual. 
He earned $11,000 and wished to set 
aside $1,000 less taxes, each year for 
retirement. He would have accumu- 
lated $36,900 after thirty years, assum- 
ing the same 4 per cent compound 
interest rate. This is because after pay- 
ing taxes on the $1,000 he would have 
$740 left to set aside for retirement— 
and the interest on the fund would also 
be taxed. 

The difference, which amounts to 
$21,400, is a heavy price for him to 
pay in order to maintain the individu- 
alism which is so characteristic of the 
self-employed and this great democracy 
of ours. The difference, or the loss of 
$21,400, is more significant when mil- 
lions of self-employed persons reach 
age 65, or retire. 

The practical effect of this inequity 
is to make it extremely difficult for the 
self-employed person, at any level of 
income, to set aside adequate amounts 
for later-year benefits. 

According to a fairly recent survey 
made by the Bank of New York, among 
20,000 lawyers, physicians and dentists, 
70 per cent of the respondents had no 
planned retirement program of any 
kind. 


survey of many of. the other self- 


I am confident that a similar 


employed groups in this country, for 


instance the farmers, would disclose 
that an even higher percentage of 
them do not have a planned retirement 
program. 

The newest version of H. R. 10 em- 
braces a somewhat different approach 
from that introduced in prior Con- 
gresses. Instead of allowing the self- 
employed a limited tax deduction for 
amounts voluntarily set aside for their 
retirement, either in restricted trusts 
or insurance or annuity policies, the 
present H. R. 10 adopts the general 
form of the Senate Finance Committee 
Bill of the 86th Congress which would 
have brought self-employed persons 
under existing legislation relating to 
non-discriminatory, tax-favored private 
retirement plans by allowing them to 
be treated as their own employers and 
employees. 

The new H. R. 10 makes a number 
of important changes in the Senate 
Draft: (a) 
restrictions on corporate pension plans 


It eliminates all proposed 


covering so-called “owner-employees” ; 
(b) It does not require a self-employed 
person to include his employees under 
the plan unless they are more than 
three in number (excluding part-time 
or seasonal employees); (c) It modi- 
fies the severe limitations of the Senate 
bill on the amount of contributions 
which can be made on behalf of owner- 
employees (i.e., sole proprietors and 
partners having more than a 10 per 
cent interest in the business); and 
(d) It bases the self-employed indi- 
vidual’s contribution on the amount of 


‘ ? 


his “self-employment earnings” rather 
than on his “earned income” from the 
business. 

Other features of the pending H. R. 
10 include the following: 

1. When there are more than three 
employees and the plan covers any 
‘“‘“owner-employee’’, the employee’s 
rights must be non-forfeitable for the 
plan to qualify. 

2. There is no “stepped up” contri- 
bution for persons over age 50 and no 
lifetime limit on contributions. 

3. Generally, contributions on behalf 
of the “owner-employees” may not ex- 
ceed $2,500 or 10 per cent of self- 
employment earnings, whichever is less. 
However, if there are more than three 
employees and the plan covers “owner- 
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Eugene James Keogh has been a 
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(B.C.S. 1927) and of Fordham 
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? 


as well as others, the basic 
contribution may be exceeded, so long 


employees’ 


as the same ratio of contributions to 
compensation applies to all persons 
under the plan on a non-discriminatory 
basis. 

4. Partners having no more than a 
10 per cent interest in the business are 
in general affected by the same rules 
as true employees. 

5. The plan cannot have a waiting 
period for employee coverage of more 
than three years (instead of five years 
as under qualified pension plans gen- 
erally). 

6. No benefits can be paid to an 
owner-employee under the plan before 
he reaches the age of 5914 years, ex- 
cept in case of disability, and must 
commence not later than age 701. 

7. Retirement benefits payable to a 
self-employed person will be taxed as 
ordinary income as and when received, 
except that (a) in lieu of capital gain 
treatment, lump sum payments after 
age 5914 (and after at least five years 
coverage) or on death or disability 
shall not be subject to tax greater than 
five times the increase in tax resulting 
from the inclusion in gross income of 
one fifth of the distribution and (b) 
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distributions of $2,500 or more prior 
to age 591% shall be taxed at not less 
than 110 per cent of the liability which 
would have resulted had the distribu- 
tion been spread over the taxable year 
and the four prior years. 

8. Retirement funds can be invested 
with a bank as trustee or used to pur- 
chase retirement annuities from an 
insurance company. Alternatively, the 
bill permits the plan to provide for 
custodial accounts to be set up with a 
bank if the investment of the contri- 
butions and earnings is made solely in 
regulated investment company stock 
and also allows the employer to pur- 
chase and distribute to his employees 
a special form of non-transferable U. 5S. 
Bonds redeemable after age 5914 or 
disability and providing for the pay- 
ment of interest only upon redemption. 
Investment can also be made in face- 
amount certificates. 


Professional Men May 
Forsake Private Practice 

I believe that unless something is 
done to make self-employment as at- 
tractive as employee status, there is a 
real danger that many professional 
men will by-pass the private practice 
of their profession. My views on this 
subject were confirmed time and time 
again during the congressional hear- 
ings by representatives of some of the 
largest self-employed associations in 
the country. Personnel directors, whose 
primary function is to interview col- 
lege and university seniors, have told 
me that in a great many cases the first 


question asked by the students related 
to the retirement program, future se- 
curity, etc. 

The president of one of America’s 
giant corporations, reporting at an an- 
nual meeting, observed: “The impos- 
ing list of benefits I cited does not 
adequately express the high level of 
benefits your company’s employees en- 
joy. The value of our benefits is illus- 
trated by the fact that a self-employed 
man, aged 40, and earning $115 a week 
would have to increase his total weekly 
earnings by about 35 per cent in order 
to provide himself with take-home pay 
and benefits equivalent to those your 
company makes available to an em- 
ployee of the same age and income. In 
fact, just two items on the list, insur- 
ance and pensions, would cost the self- 
employed man $1,061 annually, com- 
pared with $90 a year that you pay 
direct as an addition to the payroll 
expense the company devotes to these 
two benefits.” 

Today, the self-employed lawyer can 
give up his private practice and go to 
work for a big corporation and get 
every benefit that we want to give him 
under the law. I want him and the 
millions of others to get this benefit 
and yet remain a self-employed practi- 
tioner. 

The prognosis for the enactment of 
H. R. 10 in the 87th Congress is favor- 
able. Thirty-eight members of the House 
of Representatives, nineteen Democrats 
and nineteen Republicans, have intro- 
duced bills on this subject, Libonati 


(Ill.); McDonough (Calif.); Broom- 
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field (Mich.); Schwengel (Iowa); 
Anfuso (N. Y.) ; George Miller (Calif. ) ; 
Cramer (Fla.) ; Zelenko (N. Y.) ; May 


(Wash.); Dooley (N. Y.); Utt 
(Calif.); McFall (Calif.); Karth 
(Minn.); Boggs (La.); Monagan 


(Conn.); Derounian (N. Y.); Morse 
(Mass.); Steed (Okla.) ; 
(Neb.); Inouye 
(Mass.) ; (Calif.); Bass 
(Tenn.); Teague (Calif.); Flood 
(Pa.); Stafford (Vt.); Betts (Ohio) ; 
Fulton (Pa.); Green (Pa.); Judd 
(Minn.); Herlong (Fla.); Fascell 
(Fla.); Fogarty (R. I.) ; Goodell (N. 
Y.); Mathias (Md.); and Lipscomb 
(Calif.); Shriver (Kan.); Keogh 
(N. Y.). 

On April 26, the House Ways and 
Means Committee ordered H. R. 10 
reported by an eighteen-to-five vote. 
The House of Representatives over- 
whelmingly approved H. R. 10 on 
June 5, 1961. 

The bill should receive a warm re- 
ception in the Senate, especially in the 
Senate Finance Committee, of which 


Beermann 
Burke 


(Hawaii) ; 
Hagen 


three members have introduced legis- 
lation identical or similar to H. R. 10 
—Senator Smathers (D., Fla.) ; Sena- 
tor Hartke (D., Ind.); and Senator 
Bennett (R., Utah). 

I believe that we shall achieve our 
objective in this 87th Congress. Fol- 
lowing the passage of this bill by the 
House and Senate, I am confident that 
our great President, who long ago iden- 
tified himself as a champion of right 
and justice, will sign H. R. 10 into law! 


On June 12, 1961, the Standing Committee on Law Lists 
issued a Certificate of Compliance for the 1961 edition of 
“Attorney’s Forwarding Directory”, published by Charles 


H. Bradbury, doing business as Attorney’s Forwarding 
Directory, 1606 Lower Silver Lake Road, Topeka, Kansas. 
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Some Reflections on 


Do-It-Yourself Capital Punishment 


Mr. King avowedly concerns himself less with the pros and cons of 
capital punishment than with improving it. Our readers may differ as 
to whether this article is written with tongue in cheek, as satire, or in 
dead earnest. In any event, it proceeds with a cogent logic, which 
those who oppose, as well as those who favor, capital punishment 
should find worthy of consideration. 


by Rufus King ° of the District of Columbia Bar 


Mosr OF OUR good countrymen 
seem to agree that capital punishment 
is a proper thing for fellow citizens 
who, unlike themselves, are very bad. 
But to our civilized way of thinking 
only a few offenders are wicked enough 
really to deserve this penalty, which 
means, paradoxically, that there is no 
likelihood 


capital punishment in our country in 


whatsoever of abolishing 


our times. For even granting that the 
abolitionists argue a good case, it must 
be remembered that our death penalty 
laws can be repealed only by politi- 
cians, sitting in legislatures; and the 
voters to whom legislators respond are 
seldom moved by merely lucid argu- 
ments, especially when no more is at 
stake than the lives of a handful of 
derelicts who comprise one of the most 
unpopular and defenseless minorities 
in our society. So this discussion will 
have little to do with the pros and cons 
of capital punishment. The institution 
is with us to stay. Let it be our pur- 
pose here only to reflect upon ways it 
being mindful of 
everybody’s the free 
world occasionally to scrutinize things 





might be improved 
obligation in 


in the showcase of democracy in a 
spirit of fearless and constructive self- 
criticism. 

First, in case some of my readers 
may have been neglectful of their 
scrutinizing in this area lately, let us 


review a few of the facts. At this writ- 
ing the laws of forty-one states, the 
District of Columbia and the federal 
domain confer upon our several sover- 
eigns the right to kill their subjects in 
the preservation of peace and order, 
security and the sanctity of woman- 
hood. In the District of Columbia, in 
some cases, the right is cast as a duty: 
electrocution is mandatory for all per- 
sons convicted of first degree murder 
in the District. During the last thirty 
years, 3,666 executions were carried 
out by our civil authorities, 3,179 for 
murder, 426 for rape, 22 for armed 
robbery, 16 for kidnaping, 11 for bur- 
glary, 8 for treason, and 4 for aggra- 
vated assault. (In the same period the 
Army and Air Force executed 159, 
though the Navy has not carried out a 
death sentence since 1842.) Last year 
(1960), not counting the undetermined 
number who died violently resisting 
arrest or otherwise defying authority, 
57 persons—45 for murder, 8 for rape, 
2 for kidnaping, 1 for robbery, and 1 
for aggravated assault by a life prison- 
er—paid this forfeit, and at the year’s 
end another 210 were under sentence 
awaiting execution. 

It is true that deplorable delays 
sometimes occur in capital cases (of 
the 210 just mentioned, 107 had been 
waiting more than one year, 31 more 
than three years, and 5 more than six 
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years—approaching Caryl Chessman’s 
record eleven and a half years), that 
justice may occasionally miscarry alto- 
gether (though be it emphasized that 
Caryl Chessman did not fall into this 
category), and that our multifold trial 
and review procedures sometimes show 
rather poorly as backdrop in the drama 
of an individual’s struggle for his life. 
But these features are beyond the scope 
of our present inquiry, for the same 
weaknesses appear quite as plainly in 
the ordinary, day-to-day workings of 
the criminal law; and, indeed, most of 
the delay in capital cases, viewed with 
such alarm in some quarters, occurs 
precisely because everyone concerned 
with such cases leans backwards to as- 
sure the defendant every possible safe- 
guard of his rights. 


Capital Punishment May Not 
Be the Worst Punishment 
Punishment, after all, is punishment. 
Capital punishment is only one kind, 
and, though there is little clear evi- 
dence on the point, it may not even be 
the worst. Perhaps life should be more 
willingly surrendered by those who 
have transgressed, or been adjudged 
It seems 
not amiss to recall that we teach this 
very sentiment, epigrammatized from 


transgressors, than liberty. 


the lips of one of our great patriots, 
to every American schoolboy. But be 





m 
al; 
di 
in 


Vo 


th 
ou 
(tl 


of 
as 
in 
ch 


mnt 


in’s 
hat 
Ito- 
that 
this 
rial 
now 
ama 


life. 


ame 
y in 
s of 
st of 
with 
curs 
rned 


safe- 


Not 


nent. 
kind, 
evi- 
on be 
more 
who 
idged 
seems 
1 this 
from 
riots, 


ut be 





Ace Photo 

Rufus King, a member of the 
New York, District of Columbia and 
Maryland Bars, practices in Wash- 
ington, D. C. He is a former Chair- 
man of the American Medical As- 


sociation-American Bar Association 
Joint Committee on Narcotic Drugs 
and a former Chairman of the Sec- 
tion of Criminal Law. He is now 
the Section Delegate of that Section 
to the Association’s House of Dele- 
gates. 





that as it may, the central figure in the 
execution ceremony can be dismissed 
at this point as of no compelling inter- 
est in our discussion with the simple 
observation that he or she, like all of 
us, must die sometime anyway. 

What is of concern here is the cere- 
mony itself, the popularly favored ritu- 
als by which condemned persons are 
dispatched. These, I urge, are archaic, 
inefiicient, degrading for everyone in- 
volved, and without value or useful 
purpose in modern society. Moreover, 
they do us little credit in the eyes of 
our freedom-loving abroad 
(though finesse in the matter may not 
weigh too heavily with observers in 
Western Europe, Central and South 
America, where most countries have 
forsaken the institution altogether). 
When my critique on these ceremonial 
aspects of capital punishment is suff- 
ciently developed, the argument will 
bring us to the proposal of am alterna- 
tive so logical and of such compelling 
practicality that my readers will find 
themselves wondering with chagrin 
why they have not already thought of 
it themselves. 


friends 





Putting aside our nine abolitionist 
states (actually only six: Wisconsin, 
since 1853; Maine, 1887; Minnesota, 
1911; Alaska and Hawaii, 1957; and 
Delaware, 1958—for Michigan and 
North Dakota preserve the penalty, un- 
used, for the esoteric offense of treason 
against the state sovereign, and North 
Dakota, with Rhode Island, still pre- 
scribes it for murder by a convicted 
murderer ) , twenty-four and the District 
of Columbia currently employ the elec- 
tric chair, introduced some decades ago 
by reformers who lauded its reputed 
capacity to cause instant death by 
blowing out the nervous system like an 
overloaded fuse. Eleven states have 
switched to the gas chamber, pio- 
neered by Nevada and increasingly 
popular despite its unfortunate associ- 
ations with certain intemperances of 
the Third Reich. Six states and the 
Federal Government still rely on the 
time-honored noose and gallows, also 
reputedly very swift and painless if 
skillfully administered—though the 
Federal Government has, since 1937, 
usually preferred to turn the ceremony 
over to local executioners and adopt 
whatever technique they practice. Utah 
alone gives condemned persons a 
choice, between hanging and facing a 
squad of riflemen. 

In all these methods, it should be 
noted, one ancient purpose of the ex- 
ecution ceremony has been compro- 
mised: all are relatively humane. If 
deterrence by revulsion at the prospect 
of suffering the penalty were still an 
honest aim, society should not have 
forsaken the rack, the gibbet, nor 
above all the Roman cross. And an- 
other—indeed the other—deterrent 
function of capital punishment has also 
been forsaken.- Formerly executions 
were public spectacles, staged where 
all could watch on the not-illogical as- 
sumption that those who witnessed a 
criminal’s demise would be thereby 
strongly motivated to abide by the 
paths of righteousness. But in modern 
times this didactic feature has been 
dropped, and the ceremony is carried 
out in camera, carefully screened and 
guarded from the public view. 

So all that is left in the formalities 
is hollow mummery. By no stretch 
can it be honest!y concluded that the 
ritual steps which attend a modern 
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execution verily contribute to the edifi- 
cation, well-being or peace of mind of 
the condemned. Nor may it be lightly 
assumed that the numerous surviving 
participants profit much from their 
prescribed roles. On the contrary, some 
at least, like the holy men who admin- 
ister last rites and the healers who 
must attend final heartbeats, can hard- 
ly escape being caught up in painful 
conflict with fundamental tenets of 
their life-dedications. And all the others 
—press observers, official witnesses, 
scaffold-builders, 
head-shavers, wardens, gubernatorial 


death-watch crews, 


phone operators and the rest—scarcely 
appear (and seldom profess) to fare 
better. 


Why Not 
Encourage Suicide? 

Why then, I ask, should society bog- 
gle as it sometimes does at the pros- 
pect of intervention by natural causes 
when a judicially forfeited life is at 
stake? Why do we trouble with medi- 
cal and even surgical ministrations 
when some afflicted derelict threatens 
to “cheat the gallows”? And why not 
permit—nay, encourage—suicide? 

Moral issues which might dim the 
vision in viewing this proposal at first 
blush will be seen, on slight reflection, 
to be insubstantial. We have long out- 
grown the stern notion of our Anglican 
forebears that the suicide was a felo 
de se, to be punished after his depar- 
ture by forfeiture of his estate and 
buried in the common way so all right- 
thinking citizens could tread upon him. 
Today only a few states still proscribe 
attempted suicide as a crime, and if 
it is thought that the sovereign itself 
should not condone or facilitate self- 
destruction (which is still a criminal 
offense), let it be remembered that the 
premeditated taking of human life is 
also a crime of maximum gravity in all 
capital punishment jurisdictions. Sure- 
ly once the state has decreed by its 
most solemn processes that a person in 
its charge is unfit to live, there can be 
no true obligation remaining upon that 
person to keep himself alive vis a vis 
either his society or his Creator. 

Even legislators will, I am confident, 
find it easy and profitable to espouse 
this cause, for it will assuredly have 
popular appeal. Consider, for example, 


Vol. 47 669 








Do-It-Yourself Capital Punishment 


the lesson to be learned from U-2 pilot 
Francis Powers and his curare needle, 
how his countrymen opined almost 
unanimously that he was traitorous for 
not using it to spare them embarrass- 
ment—in the fulfillment of a mere 
employment contract. How much 
plainer the duty of the condemned 
murderer or rapist, offending and em- 
barrassing by his very existence in our 
midst, forthwith to do himself in! 

It is also predictable that those who 
serve us as spiritual comforters will 
come forward with enthusiastic ap- 
proval, for in the new order of things 
they will find themselves far less vul- 
nerable to possible unkind criticism, 
merely elaborating the rationale of re- 
pentance and atonement instead of 
appearing to help push anyone towards 
his eternal deserts. The Everlasting’s 
canon against self-slaughter has, after 
all, none of the imperative urgency of 
a Commandment. 

And similarly, consider the light- 
ened responsibilities of the medical 
counsellor in judicially ordained sui- 
cides. All the wondrous powers of the 
healing arts can be made available, in 
perfect consistency with the Hippo- 
cratic Oath, to assure that the con- 
demned’s own act of will may be car- 
ried out in tranquillity and without 
needless suffering. In this connection 


it is perhaps not inappropriate to note 
that the way has been shown us by a 
pioneering innovation in Iran, a nation 
whose leadership in the enlightened ad- 
ministration of justice we are not al- 
ways quick to acknowledge: for several 
years past, Iranian thieves sentenced 
to dismemberment have been spared 
the painful and unsanitary ordeal of 
axe and block; the offending member 
is now removed by skilled surgeons, 
with full benefit of anesthesia and com- 
petent after-care. 

Thus we reach the substance of my 
proposal, a simple reform which, I an- 
ticipate, will find quick acceptance in 
all progressive capital punishment ju- 
risdictions. Every condemned person 
should be accorded the right, at any 
time after the pronouncement of sen- 
tence upon him, to take his own life 
by any reasonable and convenient 
means of his own choosing. Such per- 
sons should also be guaranteed, by 
constitutional amendment, if necessary, 
the corollary right to medical counsel, 
to advise and assist in the enjoyment 
of this prerogative; and court-appoint- 
ed medical counsel would of course 
have to be furnished at public expense 
in case the condemned cannot afford 
to employ a doctor of his own selec- 
tion. In all cases the defendant would 
have to be advised of his rights in the 


premises by the sentencing judge at 
the time sentence is passed, with the 
sanction of commutation to life im- 
prisonment if this judicial responsibil- 
ity is not discharged. 

I should be tempted, were it not for 
bounds of modesty and delicacy, to 
elaborate upon the obvious economic 
benefits of this reform. If convicted 
persons could be persuaded to do them- 
selves in in large numbers, not only 
would society benefit from having them 
out of the way, but the taxpayer’s bur- 
den would be substantially reduced at 
the same time. In this connection, 
consideration might be given to bonus, 
profit-sharing and other familiar incen- 
tive plans, and doubtless new vistas 
will be opened in such fields as con- 
sumer and motivational research. 

The temptation to expand the appli- 
cations of my idea is also great, to 
suggest that similar rights might be 
conferred, for example, on recidivist 
offenders, other long-termers, and per- 
haps even upon worthy non-criminal 
sufferers who seek the mercy of eutha- 
nasia—always, to be sure, under fool- 
proof safeguards scrupulously applied 
by the courts. But on more sober re- 
flection I am constrained to accept the 
wisdom of the Chinese sage: “Even 
the longest journey must commence 
with but a single step.” 


Notice of Annual Meeting of Members of the 


American Bar Association Endowment 


The Annual Meeting of members of the American Bar 


Association Endowment will be held during the week of the 


Annual Meeting of the American Bar Association, August 
7-11, 1961, at the Chase-Park Plaza Hotel, St. Louis, 


Missouri. The purpose of this meeting is for the election of 


two (2) members of the Board of Directors, each for the 


term of five (5) years; and for the transaction of such other 


business as may come before the Meeting. All members of 


the American Bar Association are members of the Endow- 


ment. 
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A Patent Policy for 


a Free Enterprise Economy 


The question who should own the patent rights for inventions pro- 
duced on projects financed by the Federal Government is a vital one to 
our national economy—especially since the Government is now spend- 
ing about nine billion dollars annually on scientific research and 
development. Congressman Daddario favors a flexible position holding 
for the Government the rights it needs and taking title only when 
public policy or the national security dictates. Another view is expressed 
by Senator Long, beginning at page 675 of this issue. 


by Emilio Q. Daddario * Member of Congress (First District, Connecticut) 


Durinc THE COMING fiscal year, 
the Federal Government will spend an 
estimated $9 billion in support of sci- 
entific research and development. This 
sum represents approximately 75 per 
cent of all of the research and develop- 
ment that will be performed in the 
country during that year. 

The fact that this tremendous sum 
is drawn from the taxpayer, together 
with the fact that the end product of 
research and development is becoming 
almost solely governmental in purpose 
in such spending, poses a dilemma of 
government patent policy which is be- 
ing debated more strenuously this year 
than ever before. 

What equity, it is being asked, does 
the taxpayer have in the patentable 
devices that tax-supported research and 
development have produced, and what 
rights should be reserved to the scien- 
tist or the inventor whose services pro- 
duced the item? 

This is at the heart of the dispute 
which has now gone on for many years 
over government patent policy. Our 
Constitution asserts that “The Congress 
shall have power...to promote the 
progress of science and useful arts by 
securing for limited times to authors 
and inventors the exclusive rights to 


their respective writings and discov- 
eries.” In explaining the inclusion of 
this patent clause, James Madison, 
writing in The Federalist Papers (No. 
13), stated that: “The utility of this 
power will scarcely be questioned. The 
copyright of authors has been solemnly 
judged, in Great Britain, to be a right 
of common law. The right to useful 
inventions seems with equal reason to 
belong to the inventors. The public 
good fully coincides in both cases with 
the claims of individuals.” I find it 
hard to understand that Madison’s 
statement, “The public good fully co- 
incides in both cases with the claim of 
individuals,” should be challenged. It 
seems to me that the arguments sup- 
porting the idea that the Government 
should own patents developed private- 
ly are not convincing. I had the occa- 
sion to become closely acquainted with 
this issue in 1959 when a Subcommit- 
tee of the House Committee on Science 
and Astronautics was established to 
consider the patent provisions of the 
National Aeronautics and Space Act of 
1958. The Subcommittee, under the 
able chairmanship of Representative 
Erwin Mitchell, of Georgia, determined 
that the restrictive patent 
policy contained in the Space Act was 


original 
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added to that act following the close 
of public hearings and modified in the 
compromise version adopted in confer- 
ence. Therefore, the patent policy of 
the original National Aeronautics and 
Space Act was included without being 
subject to hearings, and as a result 
was not given adequate consideration 
by Congress. 

My own sentiments at the start of the 
hearings held by the subcommittee 
were generally in the belief that the 
Government, by virtue of its financial 
support, was entitled to the ownership 
of inventions resulting from that re- 
search. During the hearings the Na- 
tional Aeronautics and Space Adminis- 
tration recommended an amendment, 
supported by most of the forty-two 
witnesses who appeared before the 
Mitchell Subcommittee, which would 
give the Space Administration in each 
case the administrative determination 
as to whether or not it was in the best 
interest of the Government and the 
public for the Government to take title 
to patents arising out of research work 
funded wholly or partially with federal 
funds. As a result of the hearings, the 
subcommittee agreed that the Govern- 
ment should .retain a non-exclusive, 
royalty-free, non-transferable, non-rev- 
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ocable license for use but that the 
inventor should retain title to his in- 
vention for commercial purposes. The 
subcommittee also provided a state- 
ment of policy as a guideline to the 
Space Administration for determining 
what rights the Government should re- 
quest in patents coming under its pur- 
view. The House accepted these recom- 
mendations and passed the amendment 
by a large majority, after full debate. 

Unfortunately, this legislation saw 
no action in the Senate. This resulted 
both from the press of business and 
from opposition to its passage created 
by a small pocket of feeling that a uni- 
form patent policy, in which the Gov- 
ernment took title to all inventions, 
should be considered. 

I am now convinced, after two years 
of study, that we have departed from 
the original constitutional concepts in 
the statutes affecting patent policy en- 
acted since World War II. Specifically, 
the present patent policy expressed in 
the Atomic Energy Act of 1954 and 
the Space Act of 1958 depart severely 
from the original concept of private 
rights and a free enterprise system as 
far as patents are concerned. 


Too Much Government 
Management 

We are already leaning too much on 
government management. We should 
not search for a patent policy which 
would give the Government even more 
ownership and management which, up 
to now, have been in the private sector. 
Such a policy would be inimical to 
the free enterprise system. We can and 
must reserve to the individuals and 
research teams the product of their sci- 
entific research while, at the same time, 
protecting the Government’s legitimate 
interests. 

The search for a Government-wide 
patent policy has failed thus far to 
produce results because it has had to 
grapple with the immense variety of 
our Government activities today. Each 
department and agency has its own 
programs and requirements in con- 
tracting for research. 

It is interesting to note that industry 
and the Department of Defense have 
worked out, as a result of over twenty 
years of hard give-and-take, a set of 
regulations on the subject of patent 


rights which appear in the Armed 
Services Procurement Regulation. They 
still are not exactly what the Depart- 
ment of Defense or industry would like 
them to be, but they represent a work- 
compromise which 
takes care of the needs of both Govern- 


able reasonably 
ment and industry. Generally, they pro- 
vide that the inventor and his assignee 
retain title to any patents they take 
out for inventions made in the per- 
formance of work under governmental 
contracts, but subject to a non-exclu- 
sive, royalty-free license to the Govern- 
ment, which actually is all the Govern- 
ment needs. This means that the Gov- 
ernment is free, under the patents for 
inventions made under its contracts, to 
make the developed product itself or 
to contract with others to do so with- 
out royalties, if it does not wish to 
purchase the product from the inventor. 

Doctrinaire opponents of this liberal 
patent policy start from the premise 
that monopoly is bad per se. A patent 
is a monopoly, they reason, and in it- 
self is bad, despite the truth that all 
monopoly is not bad and that regulated 
monopoly, including patent monopo- 
lies, under modern antitrust legislation, 
has provided a large part of our eco- 
nomic growth, as in the public utilities, 
postal services and communications. 

Without some form of protection, it 
is a business axiom that there is little 
incentive to develop an invention. It 
may be argued that if there is a de- 
mand for a product, business will in- 
vest, produce and market it. But in the 
complexities of modern business, this 
is not the case. Risk capital requires 
some assurances of its own recovery 
and a fair margin of profit. The lengthy 
and costly procedure of developing and 
marketing a new item demands too 
much capital investment for it to be 
risked without some semblance of pro- 
tection. Today, of every twenty-six new 
products offered to the public, only one 
survives as a successful venture. Many 
companies have gone broke bringing 
out products which either did not touch 
the public’s fancy or appeared at the 
wrong time. In addition, new products 
remain new for a very short time. They 
are quickly succeeded by products of 
better design and lower price. 

There are in the history of the 
growth of the United States thousands 


672 American Bar Association Journal 


of instances where small companies 
that have started with just a single 
patent have grown to employ hundreds 
and thousands of people. In my Con- 
gressional District alone, two of the 
major employers began operations 
within the last half century with but a 
single patent. A study by the Federal 
Reserve Bank of Boston shows that, 
between the years 1950 and 1955, 85 
per cent of New England employment 
gains were traceable to six industries 
which had allocated the largest amounts 


of their effort to research and develop- 


ment. In 1955, about one third of the 
region’s manufacturing employment 


was dependent on new products intro- 
duced in the preceding ten years. 

The free enterprise system assigns 
great importance to incentive for the 
individual. The patent clause of the 
Constitution was intended to grant to 
the inventor the benefit of his skills, 
his risks and his resultant discovery, 
and to allow him the prospect of re- 
ward, so that others might seek to 
emulate him. It cannot be judged, as 
many of our opponents of our long- 
standing patent policies appear to do, 
on the basis of whether the inventor 
himself is stimulated to greater scien- 
tific effort by Government participa- 
tion and support. 


The Facts of 
Scientific Research 

But it is easy to discuss this in the 
sense of an individual effort. More 
difficult are the facts—the facts of 
scientific research now utilized to pro- 
duce, in corporate laboratories, inno- 
vations. Granted that no team ever 
painted Raphael’s Madonna or could 
Hamlet. The facts are 
that team work did produce the atomic 


have written 


and hydrogen bombs, using the ac- 
quired skills later for the peaceful uses 
of atomic energy, working and build- 
ing on the knowledge of the past. 

Despite arguments to the contrary, 
the patent system does encourage rapid 
growth in economic and scientific ac- 
tivity. By requiring quick registration 
and disclosure, it allows those who 
keep abreast of this information and 
have the imagination and initiative to 
move on from it, a chance to build 
newer and better devices. 

It has been argued that the opposite 
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is true—that unless the Government 
obtains title to all inventions under its 
research contracts, vital scientific in- 
formation is hushed up and technical 
progress stifled. The record of Ameri- 
can economic growth over 170 years 
does not support that allegation. 

The best and most complete disclo- 
sure of data comes from the patent 
process, and where this works imper- 
fectly, it is largely because of an over- 
burdened Patent Office and the statu- 
tory deficiencies of the patent code. 

I have already referred to the fact 
that modern technology requires the 
assembly of skilled teams to apply their 
talent and know-how to the solution of 
extremely difficult These 
teams do not come together easily; 
they are assembled at great expense 
and effort so that a combination of 
individual skills may be directed to the 
solution of problems important in the 
national interest. 


problems. 


When the Government, by contract, 
directs a company to turn this talent 
loose on a problem, it is hiring a serv- 
ice. It receives the solution for which 
it pays; it should not then deny that 
team or that company the right to use 
the product of its own skill for com- 
mercial purposes. To do so could break 
up these research and development 
programs through which many of our 
new products have been developed. 
These teams are desperately needed at 
this time to press forward the frontiers 
of technology. We must make use of 
all our talent in the scientific and 
technological skills. We cannot afford 
a wasteful process of casually moving 
on from each project as if we had 
used up a campsite or wilderness with- 
out thought of conservation. The proc- 
ess of change, the allure of new fields 
is erosive enough without having the 
Government remove the incentive to 
invent. Consider a system in which 
government would own and manage 
patents. Would it work well under our 
democratic system? 

It would be difficult to prove that 
this would work well in this country. 
It didn’t following World War I when 
few of the patents accumulated in the 
Office of the Alien Property Custodian 
were developed on a major scale. Con- 
siderable discussion was held at that 
time in order to find a way in which 


A Patent Policy for a Free Enterprise Economy 


the Government might allow these 
patents to be used, many of which 
were valuable. It could exclude every- 
one, in which case the patent would be 
worthless, undeveloped. It could grant 
an exclusive license to one American 
citizen against all others. This was not 
workable. The result was that no work- 
able system evolved, and most of these 
patents languished. 

A recent study has shown the dimen- 
sions of this problem of federal patent 
policy. In 1953, the Government 
owned outright a total of 4,061 inven- 
tions covered by unexpired patents. At 
this time, it is estimated that the num- 
ber of active patents owned by the 
Government amounts to approximately 
14,000. This figure is increasing yearly 
as the Government acquires 
patents under its contracts. 


more 


What Should the 
Patent Policy Be? 

Let’s return to the basic question— 
what should a Government 
policy hope to accomplish? 

Fundamentally, it should encourage 
full development of the potential of 
any invention that can be of use to the 


patent 


American people. It should encourage 
maximum public benefit. It should 
protect and encourage the initiative 
and inventive talent that gave rise to 
the innovation. It should not be inim- 
ical to the American free enterprise 
system which has provided our people 
with the highest standard of living the 
world has ever seen. 

should 


further inventive activity. 


The Government stimulate 
It should 
continue to promote full disclosure of 
inventions. It should maintain a policy 
which will attract risk capital to de- 
velop products for public consumption. 

I have introduced H.R. 1934 in the 
87th Congress to amend the National 
Aeronautics and Space Act of 1958 to 
bring it more in line with these con- 
cepts. Basically this represents the 
position the Mitchell Subcommittee 
reached after its long hearings in 1959 
—after the first study of the impact 
of these Space Act provisions on the 
American space effort. 

H.R. 1934 would grant to the Ad- 
ministrator of NASA authority to 
waive the rights of the United States 
to any invention produced under con- 
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tract with his agency, but provides that 
he retain not less than an irrevocable, 
nonexclusive, nontransferable, royalty- 
free license in any event. Such a change 
would bring the NASA position closer 
to that of the Department of Defense 
and mark a step forward towards clear- 
er patent policy in the majority of 
work done for the Government today. 

Further study is planned in the Sen- 
ate, and probably in the House, where 
a special subcommittee of which I am 
chairman will take up the issues affect- 
ing the Space Act to explore present 
circumstances. I am of the opinion 
that thorny obstacles remain to the cre- 
ation of a uniform patent policy for 
sixty-five federal agencies with more 
than two million employees. I recog- 
nize that any discussion of the Consti- 
tution, of business, of monopoly and of 
free enterprise is likely to be contro- 
versial. But I believe that unless in- 
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controvertible reasons otherwise are 
produced, we should move to restore 
a measure of patent protection to the 
individual on whom we rely for the full 
exercise of his talents and abilities in 
the national space effort. 

My prime concern is that this coun- 
try develop a program for the Space 
Age which will place us in a position 
of world leadership. To accomplish this 
end, we must combine all the particular 
talents and skills which exist in Gov- 
ernment and industry. The system un- 
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der which we live has always worked 
out when there have not been over- 
burdening restraints. We can, on the 
one hand, set our sights on high at- 
tainment in these matters affecting 
national security and still develop those 
by-products which will increase our 
standard of living and maintain our 
financial and economic strength. Plac- 
ing our past history in present-day per- 
spective, a proper balance in the field 
of patents would indicate a policy un- 
der which the Government would re- 


tain those rights it needs for its own 
best interests. This would allow the 
private developer to take his chances 
in developing and offering for sale con- 
sumer products in the public market 
places. Such a policy would provide the 
necessary stimulus for the advancement 
of our scientific research and develop- 
ment programs, both public and pri- 
vate. In this way, the results of our 
research and development would be 
available to satisfy both Government 
and public needs. 


American Bar Association 
Results of Election for State Delegates 


Jurisdiction 
Alaska (Vacancy ) 
Arkansas 

Colorado 

Delaware 

Georgia 

Idaho 

Indiana 

Louisiana 
Maryland 
Minnesota 

Nevada 

New Hampshire 
New York 

Ohio 

Oregon 

Rhode Island 
Tennessee ( Vacancy ) 
Utah 

Vermont (Vacancy ) 
West Virginia 


1961 


Delegates Elected 





*Edward V. Davis, Anchorage 
Edward L. Wright, Little Rock 
Edward G. Knowles, Denver 
Alexander L. Nichols, Wilmington 
William B. Spann, Jr., Atlanta 
E. B. Smith, Boise 
Telford B. Orbison, New Albany 
Ben R. Miller, Baton Rouge 
Norman P. Ramsey, Baltimore 
John B. Burke, St. Paul 
John Shaw Field, Reno 
Robert W. Upton, Concord 

**No one elected 
Philip C. Ebeling, Dayton 
Glenn R. Jack, Oregon City 
Colin MacR. Makepeace, Providence 

*Weldon B. White, Nashville 
Franklin Riter, Salt Lake City 

*John D. Carbine, Rutland 
Frank C. Haymond, Charleston 


*To fill vacancy expiring with adjournment of 1962 Annual Meeting. 
**Lewis C. Ryan received a plurality of votes cast but died before the polls closed. 
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Ballots Ballots Per Cent of 
Mailed Returned Return 
119 63 52 
635 380 60 
1,397 617 44, 
325 155 48 
1,639 691 42 
328 202 62 
1.844 953 52 
1,98 1,362 69 
2.331 1,257 54 
1,806 853 47 
322 151 47 
302 224 74 
10,972 4,669 43 
4.428 2.304 52 
Liz 537 48 
518 254 49 
1,465 1,109 76 
463 373 81 
238 125 53 
777 440 57 
33,013 16,719 51 
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A Government Patent Policy 


To Serve the Public Interest 


by Russell B. Long 


In 1959, OF ALL the research and 
development performed in the United 
States, almost 70 per cent was paid for 
by the United States Government.! This 
percentage, however, tells only a small 
part of the story, for in certain in- 
dustries the Government pays for the 
major part of the research performed. 


Government expenditures for re- 
search and development have an im- 
portant impact on the creation, devel- 
opment and allocation of our national 
Military research and de- 
velopment (this includes the Depart- 
ment of Defense, the Atomic Energy 
Commission and the National Aero- 
nautics and Space Administration), 


resources. 


which in dollar terms is 90 per cent of 
all Government-financed research, is 
concerned—like all other research— 
with obtaining new knowledge and pro- 
ducing new techniques and products. 
Although it is concerned with the de- 
velopment of new knowledge, products 
and techniques to meet military needs, 
these activities have civilian counter- 
parts and the results have civilian value. 


Civilian use of products or tech- 
niques resulting from military R & D, 
goes back to the very beginning of our 
national history. In 1789, Eli Whitney 
was under contract with the U. S. Gov- 


Senator Long takes a position contrary to that of Congressman 
Daddario (see page 671) on the question of ownership of patent 
rights in inventions financed by the Federal Government. He argues 
that the purpose of granting a monopoly by patent, which is to encour- 
age invention by rewarding the inventor for taking the risk of invent- 
ing and marketing new products, is a misapplication of the patent 
philosophy when the Government has already paid for the invention 
on a cost-plus-fixed-fee riskless contract. 


¢ United States Senator from Louisiana 


ernment to develop a system of manu- 
facturing interchangeable parts for the 
production of firearms in arsenals. The 
results of his work were soon trans- 
ferred to civilian industry. It was a 
great contribution to methods of mass 
production and was fundamental to 
civilian industry. 

It may be argued that this contribu- 
tion would have come sooner or later, 
but it did come sooner because of a 
military need, and society benefited 
accordingly. 

Throughout the years, many civilian 
products and techniques have been the 
direct result of military research and 
development expenditures. 

Some are well known and include: 
(a) yellow-fever eradication, (b) chlo- 
rination of water, (c) nuclear power, 
(d) the modern aircraft, (e) blood- 
substitutes, (f) new high 
temperature alloys, (g) antimalarial 


plasma 


drugs.” 

Some, less well known, and equally 
valuable, include: (a) nitrogen-mus- 
tard treatment of leukemia and other 
cancers, (b) many of the better in- 
secticides and rodenticides, (c) me- 
chanical smoke generators for crop 
protection, (d) fiame-proof fabrics, (e) 


heat-resistant and fire-retarding paints, 
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(f) aircraft engines, (g) helicopters, 
(h) anti-icing equipment, (i) new 
plastics and adhesives, (j) new auto- 
mobile power-steering and suspension 
systems, (k) advanced weather-fore- 
casting techniques, (1) tissue-bank 
techniques, (m) miniature electronic 
components, (n) automation equip- 
ment, (o) silicon transistors, (p) auto- 
matic electronic computers.* 

Especially in those cases where large 
sums of money are needed and where 
private industry will not willingly 
gamble in the absence of the prospect 
of a short-run pay-off, the Government 
plays a very important role in bringing 
about innovations much earlier than 
might normally be the case. 

Here are some specific examples 
selected at random: 

1. Many field rations and foods de- 
teriorate in a short time because of 
moisture, thus causing excessive rates 
of replacement and waste. To overcome 
this problem, the Quartermaster Corps 
developed a packaging material con- 
sisting of lightweight aluminum foil 
coated with polyethylene and backed 





1. U. S. News anp Wortp Report, April 3, 
1961, page 26. 

2. Derense SPENDING AND THE U. S. Economy 
(Bethesda, Maryland: Operation Research Of- 
fice, Johns Hopkins University, June, 1959) 
page 17. 

3. Id. 
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with a plasticized paper, thereby pro- 
viding a high degree of protection 
against moisture. This product was 
given severe field tests and found to be 
far superior to all other known packag- 
ing materials used for similar purposes. 
The dehydrated food industry and the 
photographic film industry have both 
taken over the use of this result of 
military R & D, as evidenced by the 
packaging used for Lipton’s Soups, 
Kodak film, French’s Instant Potatoes, 
and Dean’s Dry Milk.4 

2. The feeding of aircrews on long 
missions was of concern to the Air 
Force. The solution was obtained in 
the development of precooked frozen 
meals. These were first used in 1951 
and were developed essentially to feed 
aircrews aboard large long-range 
bombers (B-36). Since then, they have 
been used extensively in commercial 
aviation, especially on overseas flights. 
During the past few years, such pre- 
cooked frozen meals have become 
widely available in grocery stores and 
supermarkets as “TV Dinners”.* Many 
food companies are involved in their 
manufacture, and they have become 
very helpful to the harried housewife. 

3. Civilian airlines use many prod- 
ucts which were developed by the Air 
Force for military purposes; for ex- 
ample: (a) the P-4 automatic pilot; 
(b) almost all aircraft engines and 
flight equipment; (c) flight simulators 
used to train civilian pilots; and (d) 
many of the engine and secondary 
power systems.® 

1. Other items like:* (a) plastic 
hearing aids, (b) anticorrosion coat- 
ing, (c) fire-extinguishing agents, (d) 
turbo-jet engines, (e) electronic com- 
puters—and a large number of indus- 
trial processes and other important 
items. 

During 1961 the Federal Govern- 
ment will obligate an estimated $9.1 
billion for the support of scientific 
R & D. This compares with obligations 
of $8.6 billion for fiscal year 1960 and 
$7.4 billion in fiscal 1959. Since the 
U. S. Government finances almost 65 
per cent of all R & D performed by 
industry, and since a large part of 
Government-financed research is de- 
voted to pushing forward the frontiers 
of knowledge, it can be seen that Gov- 
ernment activities in this field have an 
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exceedingly important and direct im- 
pact on the growth of our economy, 
its market structure and our defense 
effort. 

The channelling of research and de- 
velopment funds into an industry can 
ensure its expansion and prosperity; 
the withholding of such funds can 
stifle or retard its growth. Similarly, 
the awarding of research contracts to 
particular corporations, especially in 
trail-blazing developments, confers in- 
calculable advantages in know-how 
which generally presage the growth, 
domination or competitive superiority 
in these or related fields. The disposi- 
tion of rights resulting from Govern- 
ment research and development can 
increase monopoly and the concentra- 
tion of economic power or alterna- 
tively can spread competitive benefits 
throughout our society with consequent 
benefit to the maintenance of competi- 
tion, which is an essential ingredient of 
a free enterprise system, and more 
rapid economic growth. 


Patent Policy: A Stimulus or 
a Deterrent to Growth? 

The technical and scientific know]l- 
edge resulting from research and the 
ability to use it is a resource as im- 
portant as, and probably more impor- 
tant than, the tangible capital and 
raw materials used in the productive 
process. If this resource is paid for by 
the people of the United States, then 
the results of research should be avail- 
able to all citizens. 

Such is the philosophy of the laws 
providing for research by the Atomic 
Energy Commission, the National Aer- 
onautics and Space Administration, the 
Department of Agriculture and the De- 
partment of Health, Education, and 
Welfare. 

On the other hand, the Department 
of Defense, the largest spending agency 
of the Federal Government, seizing 
upon its discretionary flexibility, takes 
for itself only a non-exclusive, royalty- 
free license under patented inven- 
tions developed through Government- 
financed research, leaving exclusive 
commercial rights in the hands of the 
contractors themselves. In certain in- 
stances, the Defense Department has 
supplied funds for contractor-initiated 
research to a select group of industrial 








giants without retaining a license or 
any rights at all.* 

Many of the practices of the Depart- 
ment of Defense are largely the result 
of extreme pressure put on the Govern- 
ment in previous national emergencies. 
During World War II, the Office of 
Scientific Research and Development” 
used a short-form contract with private 
businesses which gave to the Govern- 
ment title to discoveries resulting from 
public funds. Being a time of war, 
however, with our country locked in a 
life-and-death struggle with the totali- 
tarian powers, the Government found 
itself over the proverbial barrel. Busi- 
ness firms, in some cases, were reluc- 
tant to perform research vital to our 
defense effort and to our very existence 
unless they got all rights to the work 
they did, even though the Government 
paid for it. The Government surren- 
dered and started using the so-called 
long-form contract which gave all com- 
mercial rights to the contractors work- 
ing in the war effort. This amounted to 
the Government’s granting some firms 
a monopoly in certain fields and could 
well be described as a more extreme 
form of extortion. No previous patents 
or proprietary rights were involved at 
all. 

Another example of extreme pressure 
being put on the Government is in the 
case of the Cancer Chemo-Therapy 
program of the Department of Health, 
Education, and Welfare. Cancer is the 
second most serious killer in the United 
States. Great pain often accompanies 
this dread disease. Our Government 
and other private organizations have 
embarked on a research program to 
alleviate the suffering which results 
from cancer and to try to conquer it. 
Yet certain drug companies refused to 
co-operate with the U. S. Government 
in a cancer program unless they re- 
ceived exclusive rights to everything 
they discovered with public funds!°— 





4. 1 ibid. page 25. 
5. Op. cit., page 22. 

6. Op. cit., page 26. 

7. Op. cit., pages 17-26. 
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9. Atomic Energy Act of 1946. Washington, 
D. C.: Hearing before Special Committee on 
Atomic Energy, U. S. Senate, 79th Congress, on 
S. 1717, 1946. Part 3, pages 332-3. 

10. Testimony of Parke Banta, General Coun- 
sel of Department of Health, Education and 
Welfare. Patent Po.icres oF DEPARTMENTS AND 
AGENCIES OF FEDERAL GOVERNMENT, WASHINGTON, 
D. C.: HEARINGS BEFORE MONOPOLY SUBCOMMITTEE 
OF THE SELECT COMMITTEE ON SMALL BUSINESS, 
U. S. Senate, 86th Congress, Ist Session, Decem- 
ber 8, 9, 10, 1959, pages 355-364. 
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even though the traditional policy of 
the Department of Health, Education, 
and Welfare is to dedicate to the public 
every invention and discovery resulting 
from expenditure of public funds. 

This is not only a problem of equi- 
table treatment, but also a problem of 
industrial, economic and _ scientific 
progress. The rapid dissemination of 
new scientific and technical knowledge 
is essential to progress. In addition, 
the Government should promote to the 
best of its ability the unlimited and 
universal availability of knowledge, 
ideas and inventions. 

A telling example of productivity 
increase that can, in the long run, be 
brought about by free access to a 
steady flow of advanced technical ideas 
is offered by American agriculture. 
Traditionally, the bulk of agricultural 
research in this country was financed 
by federal funds, and its results were 
put at the disposal of the potential 
users free of charge. In consequence, 
agricultural productivity has been in- 
creasing by leaps and bounds, finally 
even creating a glut of cotton and 
wheat.!1 

In the field of atomic energy also 
the United States appears to be out in 
front. The bulk of research in atomic 
energy is performed in Government 
installations and the results are rapidly 
disseminated to all interested parties. 

Here is what the senior editor of 
Business Week writes about transistors: 


When the semiconductor industry 
began its growing, Bell Labs held basic 
design and process patents covering 
‘the entire field. The growth gained tre- 
mendous impetus from Bell’s policy of 
putting these virtually in the public 
domain [italics added ].12 


A private company, when it spends 
large sums for developing manufactur- 
ing know-how, cannot be expected to 
yield such information to the public 
without charge. 

In addition, a contractor, hoping to 
obtain a private patent monopoly of 
great value, cannot be expected freely 
to divulge the knowledge and ideas 
which will lead to a patent on the 
application of the principles involved. 
His scientists and engineers are usually 
under an injunction of secrecy. If 
possible, he will withhold all informa- 
tion until attorneys have prepared and 





filed patent applications. Yet the nation 
needs the information at the earliest 
moment, first to enable others to use it 
in reaching the next frontier of knowl- 
edge; and, second, to spare the Govern- 
ment the expense of other scientists 
trying to find the answer to a problem 
that has already been satisfactorily 
solved. General Marcus Cooper, testify- 
ing before Senator McClellan’s Patent 
Subcommittee, admitted the “reluctance 
on the part of associate contractors in 
the ballistic missile program to ex- 
change information with an organiza- 
tion that might some day use the in- 
formation to its own gain”.!* It was 
also stated that other contractors were 
in no way reluctant to participate in 
the program if the Government took 
title'4 (presumably when NASA’s 
funds were being used). 

There is no reason, however, why 
publicly financed know-how and inven- 
tions should not be made available to 
the public either free or on the most 
liberal terms. This means that practical 
application of many of the path-break- 
ing discoveries will not be restricted. 
In an era in which economic progress 
depends so much on scientific research, 
such chronic under-employment of 
technical knowledge might have, in the 
long run, an even more deleterious 
effect on the rate of economic growth 
than idle capital or unemployment 
labor. 

A concrete example of what happens 
when the Government gives away pat- 
ent rights was described in hearings 
before my Monopoly Subcommittee in 
December of 1959. 

A small New York company!® 
wanted to bid on aerial cameras, which 
the Government had hired the Hycon 
Company to develop. This latter com- 
pany did practically all its work for 
the Government, was founded for that 
purpose, and had no significant 
commercial background.'® Whatever 
knowledge, experience and background 
it had was acquired at Government 
expense. Let us see what happened. 


In keeping with Department of De- 
fense policies, the Hycon Company 
was automatically given the patent 
monopoly on the developments paid 
for by the Government. 

The company refused to give up 
drawings and technical know-how. Hy- 
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con Company claimed that it owned 
the development because it was given 
the patent rights, hence it did not want 
to release the technical information. A 
strenuous effort and considerable time 
on the part of Signal Corps personnel 
at Fort Monmouth was finally required 
to secure the technical data and draw- 
ings. When the Hycon Company finally 
released the information, it demanded 
a 71% per cent royalty from the small 
company. 

Here is a concrete, uncomplicated 
and by no means isolated example of 
what happens with the Defense Depart- 
ment type of policy. These are the 
consequences: 

1. The dissemination of knowledge 





11. Leonard S. Silk, op. cit., page 7. 

12. Op. cit., page 75. 
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S. 1176, April 18, 19, 20 and 21, 1961. Transcript, 
pages 334-5. 

14. Op. cit., page 328. 

15. Parent Pottcres or DEPARTMENTS AND 
AGENCIES OF FEepERAL GOVERNMENT, pages 22-44. 
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Manufacturing Company, Registration +#2- 
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was hampered, thus impeding progress 
in the further development and manu- 
facture of aerial cameras. 

2. Competition by the small business 
was hampered in that it was unable to 
secure the drawings and know-how to 
discharge its contracts with the Gov- 
ernment. 

3. If the small company had not 
been persistent in creating a competi- 
tive situation, the Government would 
liave had to pay higher prices to 
Hycon. 

4. The practical ability to impede 
competitors, to frustrate and subject 
them to costly delays proved to be a 
valuable asset to Hycon. 

Here is an example where there was 
no justification for giving away patent 
rights, for a patent right should be 
given only as an inducement to bring 
into existence something which would 
not have been brought into existence 
without it. It is an inducement to 
invent. It can hardly be demonstrated 
that giving Hycon the patent rights 
tended to promote the “progress of 
science and the useful arts”. 

On the contrary, the failure of the 
Government to take title to the develop- 
ment and its failure promptly to secure 
and make public the technological and 
technical information related to the 
cameras actually retarded the “progress 
of science and the useful arts”. 

Here is another simple example. A 
small company from Pennsylvania ap- 
peared before our committee to state 
that it 
mechanisms and instruments and also 


produces electro-mechanical 
overhauls and repairs aircraft instru- 
ments, but that it was unable to com- 
pete with the General Electric Com- 
pany—not because this huge company 
was more efficient; not because it could 
do a better job than this 125-man 
company. It could not compete because 
GE would not supply them with re- 
placement parts. GE claimed that it 
had proprietary rights to these items. 
The inability to secure parts was 
bad enough, but even worse is the in- 
ability to secure technical information. 
Let me quote part of the testimony: 


But what we are concerned with is 
the manuals wherein they issue the in- 
formation to the Government in con- 
junction with and in connection with 
the instrument which they supply the 


Government. This is normally required 
by contract. 

Now, these manuals are designed to 
help the Government and private com- 
panies overhaul these aircraft instru- 
ments, strictly based on the informa- 
tion given in technical manuals. 

This also means that equipment in 
the field, if it is, for example, let us 
say, in Okinawa, or in Japan or in 
some place, should be able to be over- 
hauled by military personnel strictly 
on the information given in the 
manuals. 

We find, however, that these manuals 
are incomplete. Whether they are in- 
advertently so, or whether it was done 
purposely, I am not in position to say, 
but I will say that these manuals which 
are supposed to be completed, are fur- 
nished the Government in many cases 
incomplete, and recourse has to be 
made to the original manufacturer to 
fill in this information which is miss- 
ing. 

This is where we run into our prob- 
lem, because the original manufacturer 
in many cases, in most cases, will not 
release this missing information which 
is normally test equipment.17 


More than just the manuals are in- 
volved. It is the whole question of 
know-how which contractors do not 
turn over to the Government, which in 
turn cannot pass it on to anyone else. 

The initial Government contractor is 
the same large company which recently 
pleaded guilty to charges of system- 
atically conspiring to cheat and over- 
charge the U. S. Government on pro- 
curement items for more than ten 
years. 

These are not isolated cases. They 
are typical. In some cases the impact 
on our economy is slight; in other 
cases, the impact is extremely serious. 
But when we have day in and day out 
thousands of cases where scientific and 
technical information is withheld; 
where opportunities have been denied; 
where restrictions are imposed—in 
their totality they have an incalculable 
impact on our country. 

The inevitable result is slower eco- 
nomic growth in the long run and the 
inability to cope satisfactorily with 
problems resulting from declining in- 
dustries, thus depriving many of our 
younger people of opportunities which 
we should keep open to them. In addi- 
tion, unjustifiable increases in defense 
costs are inevitably imposed on the 
already heavily burdened taxpayer. 
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Monopoly and 
Economic Concentration? 

The policy of the Defense Depart- 
ment and other departments of the 
Government of automatically _ relin- 
quishing to private contractors all 
rights to the results of research and 
development financed with public funds 
(except for a mere license to use) 
coupled with the fact that 95 per cent 
of Government R & D funds go to the 
largest companies—is inevitably lead- 
ing to greater concentration of eco- 
nomic power and the consequent de- 
cline of our free competitive system. 
This was the conclusion of the Attorney 
General of the United States in his 
report of November 8, 1956. This con- 
clusion was restated and further em- 
phasized by the new Assistant Attorney 
General, on April 21, 1961.15 

He stated that: 

The contract itself gives to the con- 
tractor a significant head start in a 
particular field. Giving title to the con- 
tractor insulates him from any com- 
If we 


cannot avoid giving the head start, at 


petitor’s efforts to catch up. 


least we can avoid prolonging its ef- 
fects. The Defense Department’s policy 
of helping huge companies to improve 
their already formidable patent struc- 
tures at the public’s expense by its very 
nature is destroying the free private 
enterprise system. Defense research 
expenditures have been made solely on 
an emergency basis without regard to 
growing concentration of technology. 


Antitrust action after the fact to 
break up monopolistic amassments of 
patents and know-how is a drastic rem- 
edy with many limitations. It would 
be highly desirable to avoid the need.19 

Whatever their merits, it is undeni- 
able that patent rights confer monop- 
oly powers on the patentee. Patents 
enable their owners to restrict the use 
of inventions, thereby restricting the 
contributions to the national product 
that the patented inventions could 
make, in the hope that the resulting 
higher market price will make possible 
(monopoly) profits in excess of what 
could be earned under competitive con- 





17. Patent Po.icres oF DEPARTMENTS AND 
AGENCIES OF FEDERAL GOVERNMENT, page 29. 

18. Statement of Assistant Attorney General 
Lee Loevinger, Antitrust Division, Department 
of Justice, on Government Patent Policy, Wash- 
ington, D. C.: before the Senate Subcommittee 
on Patents, Trademarks, and Copyrights, Judi- 
ciary Committee, U. S. Senate, 87th Congress, 
Ist Session, April 21, 1961. 

19. Ibid. 
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ditions. To deny this feature of the 
patent system would be tantamount to 
denial of any usefulness of the patent 
system.2° 


A concrete example was found by 
the Comptroller General of the United 
States.2! As of June, 1959, the con- 
tractor under investigation had filed 
applications for ninety-five patents, all 
resulting from Government-financed re- 
search and development. Out of this 
number, eleven applications were for 
inventions which the contractor himself 
characterized as “primary” inventions; 
that is, “developments believed to be 
sufficiently basic and important to pro- 
vide a basis for a new industry or an 
entirely new product line; or one 
which may have a major effect on the 
expansion or conversion of an existing 
industry or product line”. 

In this case—as in many other cases 

the U. S. Government has spent 

public funds to give one private com- 
pany the power to control a whole 
industry—to exclude everyone it wants 
to exclude—to charge practically any 
price it wants to charge. It would be 
extremely difficult to assert that this 
kind of policy leads to the equality of 
opportunity which competition should 
encourage. It would be equally difficult 
to claim that such a policy used by the 
Department of Defense is consonant 
with our objective of economic free- 
dom. 

On the other hand, the policy of the 
Atomic Energy Commission, the De- 
partment of Agriculture, the Federal 
Aviation Agency and the National 
Aeronautics and Space Administration 
of taking title to inventions produced 
with public funds and making them 
public, 


strengthen the free private enterprise 


available to the tends to 


system for the following reasons: 


1. They help to remove at least one 
of the factors which make for economic 
concentration and that is the accumula- 
tion of a large number of patents by a 
small group of industrial giants. 


2. Small and moderate-sized busi- 
nesses will be able to use the results of 
the research capabilities of the large 
corporations which have many facili- 
ties too expensive for such companies. 
In this way, technological and scientific 
knowledge will now be made available 


A Government 


to a greater number of firms and in- 
dividuals. 

3. Scores of small and moderate- 
sized businesses would benefit by the 
ability to enter new fields from which 
they would be excluded if a few com- 
panies retained the legal power to ex- 
clude them by way of patent monop- 
olies. 

1. One barrier to the entry of new 
firms into an industry is found in the 
cost advantages of established firms, 
many of which have acquired valuable 
know-how from Government-financed 
research and development contracts. 

An established firm may use the 
patent to keep out new firms altogether 
by denying the use of patents, or it 
can impose royalty charges for their 
use which raise the entrant’s cost. 


The Philosophy of the 
Patent System 

The patent system endeavors to at- 
tain the constitutional objective of pro- 
moting the progress of science and the 
arts by granting to the inventor or 
initial investor a temporary monopoly 
in a new product or process. The social 
rationalization of granting such mo- 
nopoly rights through patents in a free 
private enterprise system rests upon the 
assumption that such grants will accel- 
erate technological progress through 
the stimulus they provide for the fi- 
nancing of industrial research and 
development and of new _ industrial 
ventures; and that the deliberate re- 
straint of competition which the Gov- 
ernment institutes by granting tem- 
porary patent monopolies in the use of 
inventions has the ultimate objective 
of serving the public interest; that is, 
that the gains for society resulting 
from this stimulation will offset the 
restrictions on freedom of enterprise 
which the patent grant imposes. 

This stimulus is considered necessary 
to the undertaking of extraordinary 
risks. No advance 
whether he will be successful. The cost 
may be great. There are many busi- 
nessmen who have not invested a single 
penny in the cost of the invention, but 
are ready to imitate the new invention 
and compete in selling the new prod- 
ucts or using a new process. Why, then, 
risk large sums of money inventing, in 
developing new markets, perhaps in 


one knows in 
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investing large sums in new plants and 
equipment? If a patent monopoly, 
however, can be expected to keep the 
imitators off for a while, the innovator 
perhaps can secure an attractive profit. 
The hope for such temporary monopoly 
profits serves, therefore, as an incentive 
to take risks. 

But where are the risks in Govern- 
ment-financed research and develop- 
ment contracts? There really are none. 
Practically all R & D contracts let by 
federal agencies are on a cost-plus 
basis. No matter how expensive a proj- 
ect turns out to be, the costs are cov- 
ered by the Government. Moreover, 
there is no risk in finding a market 
for the new product. The market is 
there, waiting eagerly in the form of 
the fedetal department or agency for 
whom the research and development 
have been performed. The whole thing 
is virtually a riskless venture for the 
contractor. Even the possibility of 
contract cancellation cannot be consid- 
ered a risk, for the firms have invested 
none of their own funds and are gen- 
erally granted, in addition, a return 
well in excess of costs. 

When an inventor has not devoted 
his own independent efforts and re- 
sources to the development of an in- 
vention, but has used his employer’s 
resources, it is a well-known common 
law doctrine that any resulting inven- 
tion is the property of the employer.?? 
Similarly, when the inventor or the 
contractor has used Government money 
or facilities or both, and has been 
compensated by the Government for his 
efforts, there is no justification for 
giving to him also the title to the inven- 
tion. In that case, it is the Government 
which has made the invention possible, 
and the Government should in all pro- 
priety get what it has already paid for. 

On careful analysis, the policy of 
the Defense Department, on the other 
hand, actually amounts to this: that 


...the Federal Government taxes the 
citizens of this country to secure funds 
for scientific research, on the grounds 
that such research promotes the gen- 





20. Patent Potictes oF DEPARTMENTS AND 
AGENCIES OF FEDERAL GOVERNMENT, page 271. 

21. Report to the Congress of the U. S. by the 
Comptroller General of the United States, Re- 
VIEW OF ADMINISTRATIVE MANAGEMENT OF THE 
Ba.uistic MIssILE PROGRAM OF THE DEPARTMENT 
or Arr Force, Washington, D. C.: U. S. General 
Accounting Office, May, 1960, pages 47-48. 

22. For example, Standard Parts Co. v Peck, 
246 U.S. 59 (1926). 
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eral welfare, and then turns the results 
of such research over to some private 
corporation on an exclusive, monopoly 
basis. This amounts to public taxation 
for private privilege, a policy that is 
clearly in violation of the basic tenets 
of any democracy. Such a violation 
might possibly be justified on the 
grounds that it leads to greater en- 
hancement of the general welfare than 
adherance to a basic principle would; 
but in the present cases, no offsetting 
gains are in the offing. Under the cir- 
cumstances, it seems palpably evident 
that new discoveries derived from re- 
search supported by public funds be- 
long to the people and constitute a 
part of the public domain to which all 
citizens should have access on terms 
of equality.-* 


In those cases, however, where pri- 
vate companies have invested their own 
resources and have established com- 
mercial positions in those very areas 
in which the Government is interested, 
such equities should be recognized. 

On the other hand, many firms have 
acquired background information and 
know-how at public expense, which 
should also be recognized. 

The general objective at all times 
should be to protect the interests of the 
private concern doing business with the 
Government and at the same time con- 
scientiously to safeguard the interests 
of the Government as the trustee of . : 
public interest. 


Profitability of Government 
R & D Contracts 

The statement that, on a cost-plus- 
fixed-fee contract, the fee is only 5 
per cent or 7 per cent ignores the fact 
that a 5 per cent return on volume 
may well be a 50 per cent return on 
investment. Many retail food chains, 
for example, averaged 1 to 114 per cent 
profit on sales last year, which worked 
out to be about 20 per cent return on 
net worth, which is the measure of 
profitability. 

Furthermore, if the contractor pro- 
duces anything worthy of his hire on 
the R & D contract, he has a great ad- 
vantage and a virtual assurance of a 
lucrative procurement contract, usually 
on a negotiated cost-plus-fixed-fee basis. 
No one has been heard to argue that 
the latter contract, particularly if it 
can be had without bidding therefor, 
is not sufficiently profitable. 


Public Interest 
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Any student of the question of pri- 
vate-patents-at-public-expense will in- 
evitably reach a conclusion related to 
his starting point. If he is a believer 
in competition as an essential ingredi- 
ent of a free enterprise system, he will 
conclude that private concerns should 
not have patents on research financed 
at public expense. If he is wedded for 
any reason to the operation of modern- 
day monopolies, he will reach the con- 
clusion favoring the high profits and 
low-grade service which result from 
monopolies. 

The benefits of competition to bring 
better quality at lower prices are all 
too little understood by many persons 
who would include monopolies in their 
concept of free enterprise. Yet the 
whole theory of free enterprise emerged 
on the premise that competition would 
be the element that would cause un- 
regulated business to serve the common 
good. 


Conclusions and 
Recommendations 

No convincing case has been made 
that the federal patent policy by which 
the Government takes title to the results 
of publicly financed research would 
seriously affect either the patent sys- 
tem or defense contracting, though 
desperate efforts have been made by 
interested parties to invoke these two 
arguments. 

Admiral Hyman G. Rickover has 
stated that many firms are constantly 
urging the Atomic Energy Commission 
to give them more research and de- 
velopment contracts even though the 
Government takes title to the results 
and despite the alleged low rate of 
profit.24 

The National Aeronautics and Space 
Administration has reported a few 
cases where the contractor refused a 
NASA research and development con- 
tract. A careful examination revealed, 
however, that the Department of De- 
fense was willing to give the contractor 
a similar contract with more liberal 
patent provisions*®, Under such cir- 
cumstances, it was to the contractor’s 
benefit to refuse the NASA contract 
and take the Department of Defense 
contract. To have two agencies of Gov- 
ernment bidding against each other for 


the same contract is not conducive to 
the best interests of the United States, 
and the remedy for this situation is a 
greater uniformity of policy by chang- 
ing that policy which is not in the 
public interest. 

From the standpoint of growth, effi- 
ciency and the maintenance of a free 
competitive society and the defense of 
our country, it is essential that the 
Congress enact a law with these three 
features: 


1. The United States Government 
should acquire title and full right of 
use and disposition of scientific and 
technical obtained and 
inventions made at its direction and at 
its expense, subject to waiver of Gov- 
ernment title when the equities of the 
situation so require. 


information 


"2. Needless to say, the acquisition of 
title is not enough. Constructive use of 
the patents so acquired by the Govern- 
ment is required to achieve public 
benefit in return for the public funds 
invested in their development. For that 
reason, there should be established a 
“Federal Inventions Administration” 
which would administer all Govern- 
ment-owned patents and make neces- 
sary determinations in the administra- 
tion. of the act. The administration 
would be affirmatively charged with the 
duty of protecting the public interest in 
scientific and technological develop- 
ments achieved through the activities 
of departments and agencies of the 
United States Government and would 
be charged with the dissemination of 
knowledge so developed in order to 
stimulate and_ innovation 
which will cut costs, produce new prod- 


invention 


ucts, and increase per capita industrial 
production through efficiency and new 
technology. 

In order to secure the fastest and 
fullest use of inventions, discoveries 
and innovations, an expanded program 
of utilization of information readily 
available to all, the administration can 





23. PATENT Po.ictes OF DEPARTMENTS AND 
AGENCIES OF FEDERAL GOVERNMENT, page 19. 

24. Senator Russell B. Long and Vice Ad- 
miral H. G. Rickover, CoNFreRENCE ON PATENT 
PoLiciEes OF GOVERNMENT DEPARTMENTS AND AGEN- 
cies—1960, Washington, D. C.: U. S. Senate, 
April 8, 1960. 

25. Patent Po.ictes oF DEPARTMENTS 
AGENCIES OF FepERAL GOVERNMENT, page 271. 
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pngage in those activities necessary to 
arry out this function, such as aiding 









ibraries to: 

(a) acquire collections of publica- 
ions having descriptions of inventions 
1elpful to inventors, business and the 
seneral public; 

(b) inform business and industry 
(plants, factories, construction and en- 
sineering organizations) of new tech- 
1iques and innovations in their fields 
f interest; 

(c) provide inventors and innova- 
ors with knowledge of advances in 
heir areas of interest; 


(d) give instructions in the use of 
technical, scientific and economic liter- 
ature in libraries and schools. 

3. The policy should stimulate dis- 
covery and invention in the public in- 
terest by providing for the making of 
generous monetary awards as well as 
public recognition to all persons who 
contribute to the United States for pub- 
lic use scientific and technological dis- 
coveries of significant value in the 
fields of national defense or public 
health or to any national scientific 
program, without regard to the patent- 
ability of the contributions so made. 


Association Makes Award 


to West Point Cadet 


At the Military and Academic 
Awards ceremony for the members of 
the United States Corps of Cadets, on 
the plain at West Point, New York, on 
Monday, June 5, Cadet Joseph J. Mc- 
Cann, Jr., was awarded the annual 
prize presented by the American Bar 
Association to the graduating cadet 
standing first in law. The prize con- 
sisted of two sets of books: Beveridge’s 
The Life of John Marshall and Pusey’s 
Charles Evans Hughes. The presenta- 
tion was made by Orison S. Marden, 
President of The Association of the 
Bar of the City of New York, and a 
member of the House of Delegates of 
the American Bar Association on be- 
half of the American Bar Association. 

Cadet McCann was graduated and 
commissioned a Second Lieutenant, In- 
fantry, on June 7. Following gradua- 


Btion leave he will report to Fort Ben- 


ning, Georgia, for the Infantry Officers’ 
Orientation Course followed by air- 
borne and ranger training. At the com- 
pletion of his training he will report for 
duty with the U.S. Army in Europe. 


Lieutenant McCann was born in 
Yonkers, New York, April 3, 1939. He 
entered the U.S. Military Academy 
following graduation in June of 1957 
from Fordham Prep School, New York 
City, New York. 
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This will serve as an incentive, which 
will elicit from private commercial or 
Government scientists their best efforts 
on behalf of the whole country. 

In summary, the question for all of 
us is, who shall control and who shall 
reap the fruits of our growing capacity 
to shape our future and our fate? Shall 
it be the special, and necessarily nar- 
row, interests of private firms as 
against other firms? Or shall it be the 
people through their Government, ever 
cognizant of national capabilities and 
national needs, acting on behalf of the 
goals of our whole society? 


Orison S. Marden and Cadet McCann at the Military and Academic 


Awards ceremony at West Point. 
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The National Conference of 


State Trial Judges 


by Paul C. Reardon 


*. 
‘T HE GREAT JUDICIAL contribu- 
tors in the stream of American legal 
history have been until recently judges 
who either never had to face or never 
did face the manifold problems of 
judicial administration which beset so 
many of the American judiciary today. 
One thinks of Marshall, Kent, Shaw 
and Doe as sound experimenters in the 
law. It is only in recent years, how- 
ever, that there has developed another 
breed who seem to combine their judi- 
cial talent with an added talent for 
administration. These latter men have 
risen to meet a growing need for mod- 
ernization, streamlining and heightened 
efficiency in the ancient processes. They 
have in their own jurisdictions tackled 
with vigor and resolved problems which 
bade fair to bring down the whole 
structure of the dispensation of justice 
had someone not acted. Arthur Vander- 
bilt, Bolitha Laws, John Parker—these 
were not only great judges but they 
were also great administrators, and it 
well may be concluded in the passage 
of time that their major gift lay in 
what they did to improve the adminis- 
tration of the courts rather than in 
what they produced while engaged in 
strictly judicial activity. To these latter 
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Until three years ago, there was almost complete compartmentation 
of state trial courts, each system working alone in its own jurisdiction, 
with only occasional exchanges of views and ideas about problems 
between individual judges. In 1958, thanks to Mr. Justice Clark, then 
Chairman of the Section of Judicial Administration of the American 
Bar Association, the National Conference of State Trial Judges was 
born. Judge Reardon discusses the néed for the new organization and 
its plans and possibilities for the future. 


¢ Chief Justice of the Superior Court of Massachusetts 


names must now, in the opinion of 
many trial judges in the United States, 
be added the name of Mr. Justice Tom 
C. Clark who, while Chairman of the 
Section of Judicial Administration of 
the American Bar Association, having 
given thought to the plight of many 
state trial courts and judges, in Decem- 
ber of 1957 issued an invitation to a 
group designated by him which he con- 
stituted as a “Committee on the Tasks 
of the Trial Judge”. The purpose of 
this committee was to meet and con- 
sider what might be done to help state 
trial judges wrestling with a variety of 
problems throughout the United States. 
The original committee was headed by 
Chief Justice Robert G. Simmons of 
the Supreme Court of Nebraska and 
met in Chicago with a membership 
comprising a state trial judge from 
each of the federal circuits, representa- 
tives of several law schools and of the 
Bar, as well as Chief Justice William J. 
Campbell of the United States District 
Court in Chicago. 

At the first meeting in February, 
1958, at the American Bar Center there 
occurred an exchange of ideas, and it 
was immediately apparent that in such 
a meeting, succeeded by others and 





greatly expanded in membership, it 
would be possible to establish a “trad- 
ing post” at which state trial judges 
could transmit each to the other help, 
advice and assistance in the many 
fields which the average state trial 
court touches. The feeling was unani- 
mous that while there were certain re- 


search projects generally affiliated with J 
law schools which were playing their | 
part in keeping the American judiciary | 


abreast of developments in the opera- 
tion of state trial courts, there was no 
medium through which nisi prius 
judges could communicate with each 
other on their own level to the benefit 
of all concerned. The almost complete 
historical compartmentation of state 
trial courts, each system laboring 
alone in its own jurisdiction, was of 
striking significance as the organiza- 
tion of state trial judges got under 
way. While it developed that there had 
been informal communication from 
time to time between judges in various 
states by which means the Boston judge 
inquired of his Detroit brother con- 
cerning some new device which was 
being employed in Wayne County, 
there was no formal establishment 


among the judges of a medium which 
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Paul C. Reardon has been Chief 
Justice of the Superior Court of 
Massachusetts since 1955. A graduate 
of Harvard (A.B. cum laude 1932, 
LL.B. 1935), he was admitted to the 
Massachusetts Bar in 1932. During 
World War II, he served as a lieu- 
tenant in the Navy. 





could funnel quickly into the hands of 
a perplexed judge in State A the com- 
bination of experience in the handling 
of the source of the perplexity in States 
B, C and D. The original committee 
at its Chicago meeting pondered the 
aloneness of the average state trial 
system in the United States and, after 
lengthy discussion, concluded that noth- 
ing but good could come from formal 
organization of the state trial judges. 
The advantages of such an organiza- 
tion would lie in its ability to call on 
other organizations dealing in research 
on the civil side or in new methods of 
approach in penal, parole and proba- 
tion fields. The law of the 
United States, which it was evident 
stood ready to help the trial judges, 


schools 


could lend their aid through such or- 
ganization. It was felt that the internal 
judicial structures of many states could 
be materially strengthened by reference 
to the 
knowledge 


sum total of administrative 
which _ the 
make available. 


organization 
Thus 
voted to hold a meeting in August of 
1958 at the American Bar Association 
Annual Meeting in Los Angeles to 
which would be invited two judges 
from each state to be designated by the 


would it was 
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Chief Justice of each state supreme 
court after consultation with judges’ 
associations and state bar association 
leaders. Mr. Justice Clark continued to 
lend his time and energy to the project, 
and in his name invitations went forth 
to the Los Angeles gathering. 

At that meeting a permanent organi- 
zation was agreed upon to be denomi- 
nated the “National 
State Trial Judges”. There was agree- 


Conference of 


ment among the many judges who at- 
tended from all areas of the United 
States as to its essential purposes, and 
it was also voted that there should be 
three delegate judges from each state 
for the time being. An Executive Com- 
mittee, comprising the elected Chair- 
man, Judge Abraham L. Marovitz, of 
Chicago, and two Vice Chairmen, 
together with one state trial judge 
from each federal circuit, was elected, 
and following upon the 1958 meeting 
the Executive Committee proceeded to 
the task of firming up a simple consti- 
tution and publicizing the existence of 
the Conference and its objectives. To 
that end, various members of the Con- 
ference in the following year partici- 
pated in meetings of the Bench and 
Bar throughout the country. 

At Miami, in August of 1959, the 
Conference adopted a Constitution 
which set forth its objectives as the 
collection and dissemination of infor- 
mation to state trial judges “with re- 
spect to the problems of organization, 
trial and disposition of judicial busi- 
ness within the trial courts; to present 
and conduct programs with respect to 
such matters at regularly set and other 
meetings of the Bar and other associa- 
tions; to foster and promote judicial 
organization within the states; to co- 
operate with law schools; and to main- 
tain facilities for dissemination of in- 
formation to individual judges”. The 
Miami meeting proceeded through 
modest agenda on the general under- 
standing that by the time of the next 
annual meeting the Conference would 
have achieved sufficient stature to ex- 
tend its educational program consider- 
ably. At Miami also it was determined 
to affiliate with the Section of Judicial 
Administration and to open up the 
membership of the Conference to all 
members of the Section who are judges 
of the trial courts of the several states. 
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In the intervening year the Commit- 
tee on Agenda, headed by Judge Ralph 
H. Pharr, of Atlanta, conducted a thor- 
ough study relative to the areas in 
which the Conference might work. 
Taken under consideration were such 
items as minimum standards for trial 
judges, calendar systems, public rela- 
tions of trial judges, publications, pow- 
ers of state trial judges, the press and 
the court, substitute forums, basic trial 
philosophy, courthouse and courtroom 
planning and arrangements, and a 
number of other related matters. Again 
many of the members of the Confer- 
ence took part in regional conference 
work under the impetus provided by 
the Conference, lacking which undoubt- 
edly such meetings would not have 
been ‘held. The Conference thus came 
to its Washington meeting in the sum- 
mer of 1960 a strong group growing 
stronger, with a membership broadly 
representative of the state trial bench 
of the United States. 

It presented at Washington a two- 
day seminar which was attended by 
over one hundred active state trial 
judges from practically every state in 
the Union. There can be no question 
of the value of the discussions at that 
meeting, engaged in as they were by a 
large number of judges who brought to 
them varying experiences and varying 
points of view. The first day was con- 
cerned with court congestion, an anal- 
ysis of its causes as well as solutions 
and remedies for it. 

The seminar on the second day took 
up the subject of sentencing and pro- 
bation, the discussion being led by 
experts and entered into by judges 
speaking from the floor. Reports were 
rendered on the progressive work of 
the Conference which was beginning 
to become manifest in widely scattered 
locations in the country. One such re- 
port was rendered by Judge J. H. 
Starley, of Pecos, Texas, the current 
Chairman of the Conference, on a 
seminar to be held for judges in the 
Southwestern states at the University 
of Texas during the current year. The 
record of the proceedings at Washing- 
ton is available for those judges who 
are interested in reviewing them, and 
it constitutes a happy prophecy of 
what this conference will be able to do 
as it grows in strength and its member- 
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ship increases in number. Certain 
groups of the judges kept their own 
minutes on the proceedings, collated 
them, and circularized them in their 
home states upon their return from 
the meeting. 

Thus it is that this extremely helpful 
organization is moving forward in a 
field where there is so much to be 
done. Within the brief span of several 
years there are already heartening re- 
sults from the collaboration of state 


trial judges from widely dispersed 
areas working together to resolve their 
difficulties, difficulties which upon in- 
spection resemble each other very mar- 
kedly. The opportunities for work in 
improvement for judicial administra- 
tion are almost limitless, and it is sug- 
gested that any state trial judge with 
a desire to improve his court and the 
conditions and facilities which domi- 
nate his daily labors should consider 
becoming a part of the conference. He 


will gain a new respect for his work 
because of those who are in it and he 
will join the very large company of 
American trial judges who recognize a 
distinct debt to Mr. Justice Clark for 
initiating and assisting the National 
Conference of State Trial Judges in 
every way possible. What he has done 
entitles him without question to take 
his place with those who have made a 
substantial contribution to American 
judicial administration. 


Shakespeare Cross— 


Examination 


WHAT’S IN A NAME? 


Dw THE man from Stratford really write the Shake- 
speare plays, or has the literary world been the victim of 
a gigantic hoax? 

For over three centuries that is the question that has 
intrigued not only Shakespearean scholars but that seg- 
ment of the general public which always harbors the wish 
that the truth, no matter what, eventually will “out.” 

Now you can judge for yourself, from the evidence 
contained in the series of Journal articles, “Shakespeare 
Cross-Examination.” 

In response to requests from several hundred Journal 
readers, the series is being made into book form and will 
be available at approximately $2.25 a copy. A coupon is 
printed at the right for your convenience. Do not send 
any money. We shall bill you when you receive your order. 

Editorial work on the book has now been finished, and 
it will go on the presses in a few days. Readers who have 
ordered copies may expect to receive them by the middle 
of August. 
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Law in Africa: 


A Report on the Lagos Conference 


by Charles S. Rhyne 


Tue SPOTLIGHT OF world public 
attention is upon Africa. This fact and 
the desire to further the foundation for 
the forthcoming African Conference 
on World Peace Through Law made 
attendance at the African Conference 
on the Rule of Law, held in Lagos, 
Nigeria, in January, 1961, most inter- 
esting and timely. The findings, com- 
ments and personal impressions here 
reported are based largely upon the 
information obtained and discussions 
held at the Conference. 

Law in Africa is that left over from 
colonial days, plus tribal or customary 
law, plus the new law (constitutions 
and statutes) made since the independ- 
ence of those nations. More Africans 
are still governed by tribal law than 
are governed by that imported from 
abroad. Usually native, tribal, Islamic 
or other customary law continues in 
effect when not repugnant to natural 
justice, equity or good conscience or 
incompatible with any law adopted by 
the colonial or independent govern- 
ment. Most such law now in effect 
relates to family matters such as mar- 
riage or divorce and succession to land 
or property. This law is largely in un- 
skilled, illiterate hands, and injustice is 
often done thereby to the indigenous 
population of the African Continent. 
Adjusting centuries of customary tribal 


In this article, Mr. Rhyne reports on the African Conference on the 
Rule of Law, held in Lagos, Nigeria, in January, under the auspices of 
the International Commission of Jurists. His report shows the enthusi- 
asm of the lawyers of the new countries for developing the rule of law 


on the African continent. 
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law to the needs of modern society is 
a difficult problem. 

So far as a general aim could be dis- 
cerned in lawyers participating in the 
Lagos Conference, it seems that Afri- 
cans hope to preserve so much of 
French and English law as is sound 
and suited to local African circum- 
stances, together with so much native 
law as is worthy of preservation. 

For Africa’s 240 million people, 
there are fewer than 2,000 lawyers. 
Those now practicing have almost 
without exception been trained in Eng- 
land or in France. It was reported that 
only seven recognized law schools exist 
on the African Continent, but the open- 
ing of many more is planned. 

There are now twenty-four independ- 


ent African nations and twenty-two 


knocking at the door demanding in-. 


dependence. Seventeen of the independ- 
that 
1960. These range in population from 


ent nations achieved status in 


less than one million up to Nigeria’s 
Most 


have largely copied the governmental 


forty million. African nations 
machinery of the country to which 
they were formerly subject. 

A judiciary exists in each African 
nation, with the gradual or complete 
replacement of judges who are French 
or English by natives. And it still re- 
mains true that in some instances ap- 
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peals from former English colonies can 
be taken to England and from former 
French colonies to France. The chiefs, 
or elders, of tribes usually preside over 
although law-trained 
magistrates increasingly have jurisdic- 


native courts, 


tion over matters involving tribal or 
customary law. These chiefs or elders 
are often illiterate, and rules of evi- 
dence do not apply in native courts. 
Lawyers are not usually allowed to 
appear in the native courts—the colo- 
nial view that lawyers would hinder 
and not help justice in those courts still 
prevails. 

The African Conference on the Rule 
of Law was sponsored by the Inter- 
national Commission of Jurists. It was 
attended by 194 judges, practicing 
lawyers and teachers of law from 
thirty-four countries of the world. 
More than one hundred lawyers regis- 
tered from Nigeria. Sixty-one came 
from twenty-two other African nations. 
Representative members of the profes- 
sion came from eleven countries in 
Asia, the Americas and Europe. The 
conference was the first of its kind held 
in Africa. It provided a unique oppor- 
tunity for African and non-African 
lawyers to review the experience with 
the rule of law on that continent. It 
also provided the first opportunity for 
African lawyers to express, as a body, 
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their consensus upon the fundamental 
requirements and principles of the rule 
of law as it relates to the rights of the 
individual in a free society. 


The Major Emphasis— 
Human Rights 

The major emphasis from the open- 
ing until adjournment was upon hu- 
man rights in relation to government 
security, criminal and administrative 
law, and the responsibilities of the 
judiciary and the Bar for the protec- 
tion of the rights of the individual in 
society. The final resolution called the 
“Law of Lagos” does not differ in sub- 
stance from what a group of American 
lawyers would conclude at a similar 
conference, although the detailed reso- 
iutions attached to the “Law of Lagos” 
do bear the definite imprint of Africa 
today. The African lawyers concluded 
therein, in substance, that the rule of 
law in a free society requires the pro- 
tections of the individual guaranteed 
by our own Bill of Rights. They re- 
solved in favor of placing governments 
and governmental officers under legal 
rules, and for an independent judiciary 
and Bar, plus the other basic things 
that we in our country believe in under 
our concept of a rule of law. This dem- 
onstrates that people far apart geo- 
graphically are close together in their 
ideas as to what constitutes the rule of 
law within nations. 

The week-long discussions covered 
African legal experience, but they also 
presented a panorama of life on this 
swiftly changing continent, thus dem- 
onstrating that law and life go hand 
in hand. The modernize 
Africa do upset tradition and past ex- 


moves to 


perience and often encounter bitter 
tribal rivalries which are centuries old. 
The lawyers present faced squarely 
throughout the crucial question of 
whether these extraordinary changes 
in Africa will result in evolution un- 
der the rule of law or revolution under 
the rule of violence. 

Reports on current developments in 
nation after nation clearly demonstrate 
that the law in Africa, like everything 
else, is in a state of ferment and tur- 
moil. The concern in most countries is 
with the most rudimentary elements of 
order under law. Adjusting the proce- 
dures, processes and institutions of law 


quickly enough to meet the dynamic 
changes of Africa today so as to avoid 
dictatorship or Communism is a big 
order. The denunciations of both were 
vigorous and constant throughout the 
conference. 

The discussions at the conference 
provided ample evidence that Africa’s 
problems are almost as overwhelming 
and boundless as is the continent where 
they exist, and where the transition 
from tribal to modern society is pro- 
ceeding at a rapid pace. Emphasized 
constantly was the fact that only gov- 
ernment under the rule of law can 
bring that security, stability and order 
that all Africans of good will really 
seek, despite the cataclysmic upheavals 
through which they are living. And 
evident constantly was the fact that 
these African lawyers have their hands 
on the pulse of Africa, that they have 
a real feeling for the best interests of 
their people and that they believe most 
sincerely in the rule of law. African 
lawyers, though few in number, are 
very influential, as they are real leaders 
in public affairs in their nations. 

The Africans at the conference spoke 
with zeal about the rule of law and 
added emphasis to their words by recit- 
ing facts showing that many of them 
live daily very close to the rule of 
violence. Their fervor warms one’s 
heart and takes one back to the history 
of our own country in its frontier be- 
ginnings when our people spoke with 
like feeling of the great moral prin- 
ciples which make up the rule of law. 
Today we take the rule of law for 
granted, much as we do the air we 
breathe and the water we drink, but 
our ancestors did not and neither do 
Africans of today. One delegate said 
with feeling that a bath in these prin- 
ciples, rather than a bloodbath, is 
Africa’s best way to salvation, and in 
this view the lawyers of Africa seem 
to concur unanimously. 

Former Attorney General Cassell of 
Liberia stressed that freedom means 
order, order comes from law, and or- 
dered freedom under law is man’s 
greatest ideal. He urged, as did other 
delegates, that tribal or customary law 
should not be an exception to the rule 
of law, but that this rule’s general 
principles should be applied broadly 
for the benefit of all men. With this 
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view, the conference in its final resolu- 
tion agreed. 

The outstanding personality and 
most impressive figure at the Confer- 
ence was Chief Justice Amedola, of 
Nigeria. Few presiding officers are his 
equal. He ran this conference with a 
firm yet careful direction that assured 
success. He has advanced up the ranks 
of the judiciary from Magistrate to 
Trial Judge and Chief Justice. His 
opening and concluding speeches were 
tremendously revealing in their demon- 
stration of his grasp of the rule of law 
in modern society. In his opening ad- 
dress he urged in a most moving man- 
ner that individual freedom and the 
rule of law are indivisible. In his 
closing speech he expressed the hope 
that the rule of law can also be imple- 
mented internationally so as to lead to 
a peaceful world community. 

Prime Minister Balewa, of Nigeria, 
is a man of great charm and, although 
not a lawyer, his address on the rule 
of law was most inspiring. Anyone 
who hears him will immediately con- 
clude that Africa’s largest republic has 
chosen a wise leader whose presence 
and voice on the world scene should 
become increasingly significant. When 
he said, “there is no need to destroy 
individual human rights to secure pub- 
lic security”, he obviously was express- 
ing a deeply felt conviction. 

To modernize the law and to unify 
the law are the great needs of Africa. 
Just as there is a great push on to 
modernize in the economic, social and 
other fields, so too in law there is a 
concerted drive toward a modern legal 
system in nation after nation. In fact, 
due to indignities suffered by Africans 
in the past (and sometimes at the 
present) the necessity of assuring the 
dignity of man is given even more 
prominence than economic and social 
problems. And this drive toward mod- 
ernization of the law has as its major 
impetus the desire to eliminate all dis- 
criminations based on race, color or 
religion. 

The national reports on the current 
status of law which were presented 
both in writing and orally by the dele- 
gates were most revealing. They dem- 
onstrate that the lawyers of Africa 
realize the defects and deficiencies that 
exist in their legal systems and are 
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inxious to cure them. The declarations 
idopted at the conclusion of the con- 
erence are, in fact, a yardstick against 
vhich the defects and deficiencies show 
ip glaringly. They say the judiciary 
should be independent, yet many judges 
n Africa are not. They declare that no 
nan should be detained except upon 
criminal charges laid down in the law, 
yet many are now in jail for mere acts 
f political opposition in Africa. And 
on and on one could go, pointing out 
wherein present African governments 
fail to measure up to the standards set 
forth as goals or hoped-for achieve- 
ments at Lagos. 


The “‘Law of Lagos” — 
An Instrument for Good 

This does not mean that the African 
lawyers at Lagos are hypocritical or 
do not realize how few African nations 
now live up to the fundamentals of the 
rule of law. They know this fact better 
than anyone else. It does mean Afri- 
can lawyers now have something to 
point to as the consensus of the in- 
formed public on what the rule of law 
should consist of within an African 
nation. In the past, when an African 
lawyer told his people that certain gov- 
ernmental action endangering individ- 
ual liberty is universally condemned 
as illegal, he stood as his own author- 
ity. His lone voice was sometimes 
weak. Now he can cite the “Law of 
Lagos” to back up his claims, and 
governmental leaders cannot ignore his 
voice so easily. The “Law of Lagos” 
is thus an instrument for tremendous 
good in Africa and should help pro- 
mote the rule of law on that continent 
by igniting moves toward that stability 
which ordered freedom under law 
embodies. 

African lawyers are well educated, 
able, articulate, and, in many instances, 
so outstanding in their capacity they 
would be leaders of the Bar in any 
nation. It is most helpful that these 
able men are deeply involved in the 
conversion of Africa into a continent 
of independent nations. African law- 
yers have, in fact, done more in that 
conversion than any other definable 
group. Having a great stake in govern- 
ment under law they are great defend- 
ers of, and advocates for, the individ- 
ual human freedoms which make up 


the rule of law. They are playing an 
important role in the orderly evolution 
of this emergent territory by drafting 
the essential new law rules demanded 
by the swift changes which are taking 
place. 

Customary or native law is unwrit- 
ten and hard to ascertain and apply. 
Yet undoubtedly this customary law 
will leave an indelible mark on African 
law as it develops, just as the United 
States’ frontier experience did upon 
the common law we inherited from 
England. And in this cransitional period 
there is taking place a swift accommo- 
dation between customary African law 
and law inherited from England and 
France. 

Some delegates contended that par- 
ticularly in “young” nations, the Ex- 
ecutive must be empowered to prevent 
disorder and to maintain peace by 
measures considered extraordinary in 
older nations. Thus all over Africa one 
finds great emphasis upon and use by 
the Executive of the power to detain, 
for “public security” reasons. Some 
justify this by contending that Afri- 
cans look to their “chief” to maintain 
order and stability, so strong measures 
are expected and respected. In fact it 
is obvious that “public security”, “pub- 
lic order” and political maturity go 
hand in hand. New leaders in Africa 
inexperienced in exercising govern- 
mental power often move to suppress 
and oppress their political opposition. 
Sometimes this goes so far as to con- 
stitute an attempt entirely to eliminate 
that opposition. They either do not 
realize, or do not care, that to be 
successful a republican form of govern- 
ment requires the existence of a strong 
opposition. But as current events re- 
veal in many newly independent na- 
tions, their leaders are more interested 
in their positions of political power 
than in democracy. 

Over and over again it was stressed 
that this tendency toward control by 
a single political party, with suppres- 
sion and liquidation of the opposition, 
deprives the opposition of any hope 
of obtaining a change through legal 
means, and so is a fuse which, when 
ignited, leads to violence. It was also 
pointed out that when the legislature 
votes as one man, there is not that 
effective check on governmental action 
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Charles S. Rhyne was President 
of the American Bar Association in 
1957-1958. He is the author of sev- 
eral books on administrative law 
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Peace Through Law. 





which democracy requires. This present- 
day fact of governmental inexperience 
in some nations in Africa places a spe- 
cial burden upon, and poses a special 
challenge to, the lawyers. They recog- 
nize the problem and say they are do- 
ing all they can to educate the African 
governmental leaders to allow their 
opposition the basic individual liber- 
ties inherent in the rule of law. 

Law in Africa bears the imprint of 
the nationalism which expresses the 
continent’s universal feeling at the mo- 
ment. External influences and the de- 
sire to create an original structure 
constitute further distorting elements 
that leave an undoubted mark on the 
emerging modern African law. But 
no one can mistake the fact that Africa 
is engaged in a juridical revolution of 
far-reaching impact and that in this 
peaceful revolution her lawyers are the 
leaders. 

The poverty of Africa is a factor that 
exerts extreme pressure to achieve 
quick economic and social progress 
regardless of or in derogation of dem- 
ocratic processes. The conclusions of 
the conference indicate, however, that 
the legal profession of the continent is 
striving mightily to have this progress 
governed and guided by the rule of 
law. 

Equality in voting rights is another 
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desire that is high on the African’s list 
of changes in the old order—or “one 
man, one vote” as some put it. Prop- 
erty, educational and other qualifica- 
tions disenfranchise many native Afri- 
cans, and they naturally resent this 
most bitterly. The African nations and 
protectorates who so discriminate now 
were repeatedly held up to ridicule 
and contempt during the conference 
and a proposed resolution called for 
an investigation by the International 
Commission of Jurists in certain coun- 
tries. The final resolution did not name 
countries but called for such investi- 
gations of violations of the rule of law 
in “Africa or elsewhere”. 


Africans Are Aware 
of Evils of Communism 

The discussions revealed most de- 
cidedly that African lawyers recognize 
in the Communist police state a com- 
mon enemy to human rights. They 
were sturdy in their statements of a 
resolve to stand as constant sentinels 
ready to man the ramparts and do bat- 
tle with that enemy. It is good to find 


the African Bar alert to the necessity 
of constant battle to defend the rule 
of law against infringement. The At- 
torney General of Nigeria, E. O. Elias, 
in opening the conference delivered a 
scorching indictment of Communism 
and all the evils it stands for. At least 
the African lawyers are not being 
taken in by the Kremlin’s propaganda, 
yet that propaganda is obvious in the 
African of the 
events taking place on that continent. 


press and in many 

The “great American ideal” burns 
fiercely in the minds of Africans as 
offering the best kind of government 
yet conceived by the mind of man. 
This was stressed constantly at the con- 
ference. In the eyes of most Africans, 
the image of America has not yet been 
greatly tarnished by Soviet or other 
propaganda. So long as the average 
African is convinced his country is 
moving toward the “great American 
ideal”, all of Moscow’s wiles would be 
in vain. 

All that can be done to strengthen 
law in Africa will help not only Afri- 
cans, but all mankind. If Africa be- 


Important Notice Regarding Election 
of Assembly Delegates 


Because of an increasing number of complaints received from members of the 


comes and remains a land where people 
live in freedom under the rule of law, 
she could well tip the balance of power 
in the world toward freedom and away 
from Communist slavery. The tendency 
today is toward freedom under law and 
we should feed this good “wind of 
change” all the help Africans want us 
to give. This job is in essence helping 
to build successful free societies on 
the African continent. Africans are a 
proud and sensitive people. We must 
share their experiences and not try to 
impose our ideas. They are perfectly 
capable of developing and controlling 
their own destiny, if we give them 
what they want in such a way that they 
can use it as a free and independent 
people. We must never forget that to a 
great extent our destiny is tied up 
with theirs. That is why it is so all im- 
portant that their destiny be freedom 
under the rule of law. That is also why 
I think the African Conference on the 
Rule of Law is indeed a landmark on 
the road to a better world in which 
to live. 


Association regarding electioneering for Assembly Delegates, the Board of Gover- 


nors at its May meeting took certain action to meet the situation. The Board’s 


action follows: 


1. It reaffirmed its previous action that no electioneering at or near the polling 


place will be permitted. 


2. It disapproves the distribution in the convention city of any campaign 


material by or on behalf of a candidate for Assembly Delegate. 


3. It approves the submission of a biographical sketch, not exceeding fifty 


words, by each candidate, through the person who nominates him, which sketches 


will be combined in a single document and made available to all members in 


attendance at the meeting. Words in excess of fifty in a sketch will be deleted. 


The sketch may be delivered to the Secretary at the time the nomination is made, 
or thereafter to Mrs. Frances Utley at the Registration Desk until 1:00 P.M. on 
the opening day of the meeting, which this year is August 7. All sketches will be 
reproduced and made available at about 5:00 P.M. at the Registration Desk on 
the opening day of the meeting and will continue to be available thereafter until 
the polls close, which this year is 4:00 p.m. on Wednesday, August 9. It is 
expected that such biographical material will also be published prior to the opening 


of the polls. 


It is believed the foregoing procedure will be fair to all candidates without 


discrimination. 
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The Annual Legal Check-Up 


This article deals with the State Bar of Michigan’s “Annual Legal 
Check-Up” program, describing how the “Legal Check-Up” works and 
relating its success as a public relations vehicle. Mr. Brenneman warns 
that the Check-Up must not be regarded merely as a means of increas- 
ing business for the legal profession. 


by Hugh W. Brenneman ¢ Public Relations Consultant to the State Bar of Michigan 


Ir IS BECOMING increasingly ap- 
parent that “preventive law” is to play 
an important role in the day-to-day 
work of the practicing lawyer. There 
is a need for a more or less uniform 
system for counseling those persons 
who desire to establish reasonable safe- 
guards against the legal difficulties that 
might confront them in the normal 
course of living. 

The State Bar of Michigan’s Com- 
mittee on Public Relations evaluated 
this need as an opportunity for the 
lawyers to serve the public more ade- 
quately. To that end, it developed the 
Annual Legal Check-Up, which is real- 
ly only an accepted practice in a new 
package. 

The Check-Up is at one and the same 
time (a) a means of giving greater 
legal protection to the public generally, 
(b) a system for increasing the serv- 
ices of lawyers to more clients, and 
(c) a stimulation to the development of 
family lawyer-client relationships. Thus 
the Check-Up deserves the support of 
the people and of the legal profession. 

The Annual Legal Check-Up, as an 
entity, was developed, tested, revised 
and tested again, before it was formal- 
ly introduced and adopted at the An- 
nual Meeting of the State Bar of Mich- 
igan in September, 1956. 


Just What Is the 
Annual Legal Check-Up? 

The Annual Legal Check-Up is a 
professional service rendered by an 
attorney to his client. For a nominal 
fee the client can have his personal and 


business affairs thoroughly checked by 
a competent lawyer of his own choos- 
ing. Following this examination the 
client receives a written opinion ac- 
companied by recommendations which 
will enable him to place his legal house 
in order. It is comparable to the serv- 
ice rendered by a physician to his 
patient in making an annual physical 
examination. 

The underlying philosophy of this 
service is not new in the legal profes- 
sion, even though the Annual Legal 
Check-Up, as a specifically named 
service, is of recent origin. For many 
years, in law offices across the country, 
attorneys have periodically reviewed 
the legal affairs of their clients. How- 
ever, the lawyers haven’t called this 
procedure an “Annual Legal Check- 
Up”. The formalizing of the service, 
giving it a name, gives to this annual 
review an identity of its own and tends 
to establish it as a routine procedure. 
This so-called “packaging” of the idea 
is effective for purposes of public edu- 
cation. 

There is a need for a periodic review 
of a client’s legal affairs, and it appears 
best to make such a review annually. 
Nearly everyone is familiar with the 
use of the year as the period for re- 
view of practically any phase of living 
—hbusiness, schooling, legislation or 
whatever. Change is inevitable, and 
more and more people are finding it 
wise to make a careful analysis each 
year of-the present situation. For the 
same reason, every man needs an an- 
nual, or at least periodic, review of his 
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legal affairs. 

Through the Check-Up, clients ob- 
tain good preventive law service, for 
it puts the attorney in a position to 
advise his client not only on those 
problems the client knows about, but 
also on problems that are apparent 
only to the trained legal mind. 


What Does the “Annual 
Legal Check-Up” Check Up? 

Specifically, the reviews offered un- 
der the Annual Legal Check-Up cover 
four broad areas: personal affairs, 
estate and probate matters, real estate, 
and business affairs. 

Personal Affairs. Under personal 
affairs, the lawyer assembles the vital 
statistics of the client, lists his immedi- 
ate and long-term personal obligations 
and notes, whether these are provided 
for by insurance or otherwise. For 
example: the lawyer will ascertain 
whether or not his client, or any mem- 
ber of his family, has been in an acci- 
dent involving negligence liability or 
giving rise to a cause of action for or 
against them. Such information may 
show some outstanding liability or 
right. 

The lawyer will also review all per- 
sonal tax problems, so that if need be 
changes can be made. 

If the client is a véteran, the counsel 
will investigate his rights or benefits, 
particularly those having an expiration 
date. There may be disability benefits 
or other rights of which the client is 
unaware. 

Advice can be given as to proper 
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precautions for the security and preser- 
vation of the client’s important per- 
sonal documents. 

The more complete the personal in- 
formation, the better the attorney can 
analyze the client’s legal needs and de- 
termine upon recommendations which 
will best serve the client. 

Estate and Probate. In this category, 
needs are always changing because a 
family is not a static unit. To be effec- 
tive, an estate plan must be adapted to 
the primary needs of the family at the 
time the plan is executed, and through 
constant review changed as necessary 
to meet the family’s changing require- 
ments. 

Information from the personal data 
submitted will be reviewed by the law- 
yer against the changing picture of tax 
legislation, so that the man’s estate need 
not be unnecessarily dissipated by his 
failure to take advantage of savings in 
income, estate and gift taxes through 
proper estate planning. 

Real Estate. Several hundred thou- 
sand new homes have been constructed 
in the last decade, new subdivisions 
plotted and business properties devel- 
oped. The attorney takes this into con- 
sideration in reviewing the real estate 
holdings of his client. The Check-Up 
takes up the situations involved in any 
title examinations, offers to purchase, 
taxes in connection with the sale of 
real estate, the acquiring of property 
for business purposes, etc. 

Business Affairs. Perhaps more so 
than any other class of clients, the 
businessman has great need for a regu- 
lar and comprehensive Legal Check- 
Up. For this purpose, the lawyer’s ex- 
amination is divided into three sections 
based on the type of business organiza- 
tion involved, i.e., single proprietor- 
ship, partnership or corporation. The 
lawyer will talk to 
properly registering 
viewing 


his client about 
his business, re- 
corporate bylaws, minutes, 
stock records, terms of his lease, the 
cost basis of the various elements of 
the business, method of holding title, 
disposition in event of death, business 


insurance, business taxes, etc. 


The Lawyer’s Handbook 

The heart of the Annual Legal 
Check-Up is a manual of questions— 
the lawyer’s handbook. Developed by 


a special committee of the State Bar of 
Michigan under the direction of their 
Public Relations Committee, the book 
is the lawyer’s guide in reviewing his 
client’s affairs. Its questions remind 
the lawyer to ask his client about de- 
tails of his client’s background insofar 
as it pertains to all phases of his legal 
health. It covers the broad areas of his 
personal affairs, estate and probate 
matters, business affairs 
and commercial transactions, as previ- 


real estate, 


ously indicated. Before it was adopted, 
the workbook was reviewed, tested in 
practice, revised and ultimately ac- 
cepted. 

The handbook is designed as a tool 
or implement to be used by the lawyer 
in a specific manner for a specific pur- 
pose. The attorney selects from it the 
questions that he determines to be ap- 
plicable to the particular needs and 
problems of his client. Of course, all 
lawyers do not conform to set patterns 
in the conduct of their practice. Cer- 
tainly, all clients will not be the same 
nor have the same questions. Certain 
principles and certain basic questions, 
however, are applicable to all. 


Once the attorney determines the 


judicious and appropriate use of the 
handbook in his practice, he is in a 
better position to give service to his 
client. It follows that there will be 
many additional questions that the law- 
yer will want to ask his client that are 
not in the handbook. The handbook 
provides, fundamentally, a check list, 
but it also serves the purpose of help- 
ing the lawyer to make his client aware 
that there are many services that make 
up the practice of law and there are 
many phases of the client’s life that 
are affected by the law. 


The Legal “Prescription” 

Having completed this survey of the 
client’s affairs, the final step is to im- 
part to the client the findings and the 
implications of the survey. This legal 
“prescription” or “analysis and recom- 
mendations” statement is basically an 
opinion and a set of written instruc- 
tions or recommendations given to the 
client based on the materials gathered 
in the Check-Up. This is the obvious 
followup and is necessary to complete 
the picture of the Check-Up to the 
client. 
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It is not enough to tell the client he’s 
“okay” and dismiss him. In that case 
the client is quite likely to feel that his 
time and money have been spent to dis- 
cover nothing of importance. Nor is it 
fair to shock him with a prognosis 
that stands to change his mode of 
living abruptly. On the other hand, the 
average client will accept thankfully 
his counsel’s analysis of the situation, 
shared under the privileged lawyer- 
client relationship. Thus, the lawyer’s 
obligation is not fully discharged un- 
less he takes the time to talk things 
out, giving the client the opportunity 
to ask questions at will. At the client’s 
request, corrective steps should be 
taken by the lawyer to eliminate the 
causes of the danger symptoms brought 
to light by the Check-Up. The client 
should be that, 
chooses, he may seek help from other 


informed if he so 
lawyers in carrying out the recommen- 


dations of the Check-Up. 


Background 

Knowledge gained from public opin- 
ion surveys carried out jointly by the 
State Bar of Michigan and Michigan 
State University formed the basis for 
the Annual Legal Check-Up. The key 
findings of these surveys were: 

1. That the people who are the most 
critical of attorneys are those who have 
had the least personal contact with 
lawyers. Conversely, those persons who 
have had greater contact with the pro- 
fession, by virtue of having used law- 
yers’ services, were less critical and in 
general more favorably impressed by 
the profession. 

2. That, with the increasing com- 
plexity of the law, government and so- 
cial order, a need existed for some 
means whereby the average person 
could: (a) be advised regarding his 
legal affairs on an over-all basis, and 
(b) protect himself against loss of 
time, money and reputation. 


Implementation 

It is somewhat difficult for the indi- 
vidual lawyer to promote this service 
without violating legal ethics—just as 
it is difficult for him personally to pro- 
mote any legal service he might wish 
to emphasize. Consequently, it is up to 
the bar associations to make this serv- 
ice known to the general public. 
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For state bar associations planning 
to develop this new service to the peo- 
ple, a two-project plan is called for. 

The first project is to acquaint the 
lawyers of the state with the idea of 
the Annual Legal Check-Up, to set up 
a standard concept as to what is to be 
included in the Check-Up, and to estab- 
lish, in general, how such a Check-Up 
is to be carried out in the lawyer’s 
office. 

The second project is to acquaint the 
public with the advantages of the An- 
nual Legal Check-Up: to show every 
family, as well as every business, how 
the Check-Up can work to its advan- 
tage. 

Because the Check-Up is not a par- 
ticularly remunerative procedure to the 
lawyer, and because it is in the public 
interest, it forms an ideal public rela- 
tions vehicle. 

It has an additional advantage of 
providing the lawyer with a built-in 
opportunity to reveal the wide range 
of the lawyer’s services. Much of the 
public has a very limited knowledge 
of the services lawyers can and do ren- 
der daily. 


Opinions and Ethics 

The question often arises as to how 
and to what extent the individual law- 
yer may ethically advise his clients of 
the existence of a program of Annual 
Legal Check-Ups. Obviously, this calls 
for an opinion involving ethical prin- 
ciples concerned with advertising and 


the solicitation of professionai busi- 


ness. 

The following informal opinion of 
the Michigan State Bar Committee on 
Professional and Judicial Ethics was 
submitted to the Board of Commission- 
ers and the Committee on Public Rela- 
tions of the State Bar of Michigan 
prior to formal introduction of the pro- 
gram in this state. The opinion was 
based on the presumption that the pro- 
gram would be under the direction and 
supervision of the State Bar and that 
no specific lawyer or lawyers would be 
publicized or referred to in any of the 
program material. This is the opinion: 


Canon 27 provides: 

“It is unprofessional to solicit per- 
sonal employment by circulars, adver- 
tisements, through touters, or by per- 
sonal communications or interviews not 


warranted by personal relations.” 

The term “personal relations” as 
used in Canon 27 has been construed 
in a number of opinions of the Com- 
mittee, and in the opinions of other 
similar committees in other states. 
With relation to announcements of of- 
fice openings or removals or admitting 
new members to a firm, it is the gen- 
eral and desirable rule that a notice 
thereof may be sent by a lawyer only 
to persons with “whom he has already 
established such ‘personal relations’ as 
would reasonably justify a belief that 
he enjoys the friendship and confidence 
of such person to such extent that the 
person receiving the announcement will 
consider it news of genuine interest 
and value.” Such persons include those 
whom he may properly regard as his 
clients; personal friends and relatives 
. . - [Legal Ethics, Henry S. Drinker, 
pages 232-233]. 

If a particular lawyer regards him- 
self as having been charged with the 
continual supervision of all of a client’s 
legal affairs, it is proper for such law- 
yer to recommend to the client any 
procedure (including the Annual Legal 
Check-Up) which in the lawyer’s opin- 
ion will promote the orderly and safe 
handling of the client’s business. In 
the case of a client where the relation- 
ship has been casual and limited to 
specific matters the lawyer should not 
solicit the privilege of reviewing the 
client’s entire situation; and it’ would 
be just as much an improper solicita- 
tion to offer to such client, except on 
the client’s request, the descriptive 
literature of the Annual Legal Check- 
Up as to explicitly invite such employ- 
ment. It goes without saying that it 
would be improper for any attorney to 
circularize strangers with information 
about this program. It will be entirely 
proper for any lawyer to discuss the 
plan and supply descriptive material 
to anyone, client or stranger, who re- 
quests such information. 

In the. last analysis we think the 
attorney who sees merit in this pro- 
gram must be governed in good faith 
by the degree of relationship which al- 
ready exists between himself and the 
particular client. The problem is deli- 
cate because the Annual Legal Check- 
Up program contemplates that the 
client make a complete disclosure of 
his intimate affairs over and beyond 
such disclosures as may be required in 
connection with the consideration of 
any specific pending matter. The attor- 
ney should not suggest it directly or 
indirectly unless he is satisfied that his 
existing engagement is commensurate. 

The foregoing does not apply at all 
to such publicity as the State Bar it- 
self may see fit to give this program 
in an impersonal way. As a_ public 
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Hugh W. Brenneman serves as 
public relations consultant to sev- 
eral professional societies in Mich- 
igan, including the State Bar of 
Michigan. A 1936 graduate of Alma 
College (Michigan), he was corre- 
spondent to several newspapers and 
wire services during college. He 
served as a communications officer 
in the Navy during the war. 





service the bar has in the past ad- 
dressed the public as to the importance 
of making wills; consulting counsel in 
connection with real estate transac- 
tions, etc. In the same way, the bar, 
as such, may recommend this program, 
provided always that it does it in such 
a way that there is no suggestion of 
solicitation on behalf of any individual 
lawyer. 

This is to be classified as an in- 
formal opinion. 


It should be stressed here that the 
Annual Legal Check-Up should not be 
looked upon as a means of getting 
business, even though it may have that 
effect. It is a completely necessary 
thing to enable the lawyer to meet the 
obligation his profession owes the pub- 
lic, and it should not be self-serving 
in the business-getting sense. However, 
a judicious use of the Annual Legal 
Check-Up enlightens both the client 
and the public upon the value of the 
lawyer and his services and enhances 
the attorney’s position in the eyes of 
the public to the subsequent benefit of 
the profession as a whole and the per- 
fection of the service which the pro- 
fession renders. 
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The Annual Legal Check-Up 


The Value of the 
Annual Legal Check-Up 

Some lawyers have termed the An- 
nual Legal Check-Up the foundation of 


sound legal practice, and a service 


upon which the most enduring family- 
lawyer relationships can be built. Al- 
though the Check-Up is not spectacu- 
lar, it is not subject to radical change 
and lends itself readily to participation 
by a majority of lawyers. 

In the last half century, there has 
been a decided growth in the pattern 
of legal difficulties which may embrace 
the average family. Formerly, lawyers 
were pitted against a relatively narrow 
variety of problems to be solved in 
somewhat standard procedures. How- 
ever, the growth of government and 
the complexities of modern society 
have brought about a condition that 
demands both a wide knowledge of 
socio-economics and law, as well as a 
broad understanding by the family 
lawyer of nearly all aspects of his 
client’s personal, social and business 
life. 

The successful lawyer has long since 
learned that his task is to serve the 
whole client rather than solely the im- 
mediate problem. The yield to the law- 
yer and the client resulting from a 
complete check-up far outweighs the 


St. Louis, Missouri 


time and cost required to make the 
analysis. 

To meet the challenge of today, the 
lawyer may have to broaden his hori- 
zon to include not only those people 
who think they have problems, but, as 
well, those who don’t know whether 
they have or not. If he does not adjust 
his sights to this new concept, he may 
relegate himself to a confined sphere 
of activity and thereby deny himself 
the commanding position of trusted 
legal adviser. 


Public Acceptance 

The public has been responsive to 
the advice of physicians and dentists 
for annual physical and dental check- 
ups. This has been largely due to a 
program of educating the public as to 
the necessity for, and the benefits to 
be gained from, such periodic exami- 
nations. The same results, can be ob- 
tained by the legal profession if Mr. 
and Mrs. Public are made cognizant of 
the advantages to be gained by regular 
visits to lawyers. These frequent con- 
tacts will result in a more friendly 
feeling of the public towards the law- 
yer for, as has been said, people who 
see lawyers at work and know them, 
like what they see. 

The attorney as a professional man 
cannot, of course, advertise, solicit or 
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do any of the other things which busi- 
nesses do to impress themselves and 
their services on people’s minds. How- 
ever, a bar association can carry a 
message to the public by ethical adver- 
tising, publicity that is in good taste, 
informative conferences, etc. Seventeen 
states have made, or are in the process 
of making, the Annual Legal Check-Up 
a part of their public relations plan. 
And in some instances, the public has 
indicated greater interest in the pro- 
gram than the profession itself! 

The Legal Check-Up is a practical 
tool with which the lawyer can serve 
more people better. If this tool is neg- 
lected, the lawyer has only himself to 
blame for the practicing of law by 
others less qualified than himself. The 
result of this neglect will inevitably be 
loss of prestige, loss of professional 
service to unqualified and unauthorized 
persons and loss of revenue to the pro- 
fessionally qualified. Others will fill the 
vacuum that the lawyer creates by his 
neglect. 

In the Annual Legal Check-Up, the 
profession has something that advances 
the position of the individual attorney 
and inures to the benefit of the pro- 
fession. 

It is fast becoming an established 
entity in the practice of law. 


August 7-11, 1961 
August 6-10, 1962 
August 12-16, 1963 


November 9-11, 1961 


August 3-4, 1961 
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The New Editor-in-Chief 


The associate editors of the Journal 
announce the election on May 18, 
1961, of Richard Bentley as Editor-in- 
Chief to succeed Tappan Gregory 
whose death we all mourn. It is fitting 
that the man who follows him should 
have been his intimate friend. They 
worked closely together during Mr. 
Bentley’s service on the Board of Edi- 
tors, and he not only knows the policies 
that have shaped the Journal’s course 
during the past fourteen years, but 
had a large part in framing them. 

As a member of the Board of Edi- 
tors he is perhaps best known to our 
readers as the author of “Elizabethan 
Whodunit: Who Was ‘William Shake- 
Speare’?” which sparked a semi-explo- 
sion of articles on the same subject. 
These articles are being published in 
a separate volume. 

Mr. Bentley has all through his pro- 
fessional life taken an active part in 
the work of bar associations, particu- 
larly that of the American Bar Associ- 
ation. From 1926 to 1935 he had that 
unique opportunity to see the workings 
of the Association that falls to the lot 
of the Assistant Secretary. He was in 
charge of the Navy’s legal assistance 
work in World War II, with the rank 
of captain, and contributed much to- 
ward the extensive participation of the 
American Bar Association members in 
the furnishing of legal assistance to 
navy personnel. He was Chairman of 
the Section of Legal Education and 
Admissions to the Bar, 1949-50, and 
served as Section Delegate to the 
House of Delegates for that Section 
from 1950 to 1952. He was an Assem- 
bly Delegate from 1954 to 1960. His 
membership on the Board of Editors 
began in 1947. 

He was born on June 5, 1894, in 
Elmhurst, Illinois. He attended the 
Francis W. Parker School, Chicago, 


and the Hill School, and was gradu- 


ated from Yale in 1917. He served in 
the Infantry in 1917 and 1918 in 
grades from second lieutenant to cap- 
tain. He was graduated in law from 
Northwestern University in 1921 and 
was one of the student editors of the 
Illinois Law Review. Since 1922 he has 
practiced in Chicago. He served as a 
member of the Illinois State Board of 
Law Examiners from 1935 to 1939. 
He was President of The Chicago Bar 
Association for the term 1954-1955 
and has served as President of the Law 
Club and of the Legal Club of Chicago. 
He was President of the Chicago Coun- 
cil on Foreign Relations in 1940-1941. 


He is now President of The Chicago 
Bar Association Foundation, Vice 
President of the New World Founda- 
tion and is a trustee of Berea College 
(Kentucky). He is a Fellow of the 
American Bar Foundation and is a 
member of the American Law Institute. 

The associate editors will give Mr. 
Bentley enthusiastic support and they 
bespeak for him the informed and sym- 
pathetic aid of the members of the 
Association in his function of directing 
this expression of the thoughts of the 
organized Bar of the United States. 

E. J. Dimock 

New York, New York 
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As one object of the American Bar Association Journal is to 
afford a forum for the free expression of members of the 
Bar on matters of importance, and as the widest range of 
opinion is necessary in order that different aspects of such 
matters may be presented, the editors of the Journal as- 
sume no responsibility for the opinions or facts in signed 
articles, except to the extent of expressing the view, by the 
fact of publication, that the subject treated is one which 
merits attention. 











We Close Ranks 


Following the death of Tappan Gregory, our beloved 
Editor-in-Chief, the Board of Editors has closed ranks to 
carry forward his work. This does not mean merely holding 
the gains accomplished under his editorial leadership. He 
constantly sought to improve the Journal, to make it ever 
increasingly worthy as the official organ of the American 
Bar Association. His father, Stephen S. Gregory, was the 
founder of the Journal as a monthly publication and its 
first Editor-in-Chief. But just as Tappan Gregory held an 
ideal for it far above what his father had envisioned, so an 
essential element of the new Board’s policy is to continue 
the Journal's progress and improvement. 

With almost infinitely varying tastes of considerably more 
than 100,000 readers, we cannot hope to please all of them. 
The variety of their ages, backgrounds, education, types of 
practice, needs and wishes presents a challenge in the prep- 
aration of every issue. We are resolved so far as humanly 
possible to meet that challenge. 

Ours may be called the articulate and adversary pro- 
fession, and, whatever position any member or group of 
members takes, dissent is never lacking. We are constantly 
aware of this in the selection of material for publication, 
and we would not have it otherwise. We believe our readers 
to be of great assistance in keeping us on the right track. 
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They do not hesitate to let us know when they disapprove 
of what we publish. They even occasionally let us know 
when they approve! 

We do not seek to avoid constructive controversy. It is 
the lifeblood of our profession. It is an indication of the 
vitality of our profession, of our Association, and of the 
Journal. When we provoke controversy, as occurs sometimes 
inadvertently—and sometimes advertently—we have at least 
the satisfaction of knowing the Journal is being read and 
is arousing interest. 

And so we seek from our readers not only their writings 
for publication, but also constructive criticism of our 
policies. In return, it is and shall continue to be our constant 
endeavor to make reading the Journal worth your while. 


Our Annual Meeting 

Some occasions produce for us revi pleasure. Frequently 
attendance by a professional man at the annual meeting of 
the association which represents his vocation brings to him 
one of the most enduring satisfactions which his profession 
offers. If the meeting is to be held in a distant city, the 
family’s planning of the trip will augment the pleasures 
which come from attendance. Planning creates anticipation, 
and of all the factors in life which yield pleasure few can 
surpass anticipation. 

The summer vacation season is here and it is the time 
of year when people attend conventions. The two can 
readily be combined. Almost every one belongs to a pro- 
fession, a business organization or a lodge which holds an 
annual assembly. The latter affords to those who attend a 
variety of attractions. Those who are friendly find in the 
annual meeting opportunities to increase the number of their 
friends. Others like the opportunity to participate in the 
affairs of their organization, and still others enjoy the enter- 
tainment which the local members prepare for the visitors. 

The annual meetings of the American Bar Association are 
commonly recognized as outstanding. All cities are eager to 
be the host although only a few of them have the facilities 
that are needed today to accommodate the thousands who 
come. Our annual meetings attract judges, lawyers and law 
school instructors of the finest caliber. In recent years there 
have come to the association’s annual meetings England’s 
Lord High Chancellor, Attorney General and Master of the 
Rolls and the President of The Canadian Bar Association. 
They, together with the most eminent men upon the Ameri- 
can Bench and at the American Bar who come to our annual 
assembly, account in part for the fact that our gatherings are 
well attended and that every city is proud to be our host. 

The opportunities to rub shoulders with the great and the 
near great are by no means the only attractions which the 
annual meeting affords to its members. Almost every meet- 
ing is addressed by a galaxy of prominent speakers who are 
peculiarly well adapted for the enlightenment of the audi- 
ence. The Assembly, on the first morning of the Annual 
Meeting, gives all an opportunity to hear the President of 
the Association give an account of his stewardship. With the 








Os 


Li 


th 
m 


ac 
né 
tie 
in 


ak 


pe 
of 
lo 


to 


Ay 


an 


na 


pr 


re 
m 
Ey 
th 
lig 
be 









prove 
know 


It is 
»f the 
f the 
times 
t least 


1 and 


itings 
f our 
istant 
while. 


1ently 
ing of 
o him 
2ssion 
y, the 
asures 
ation, 
w can 


» time 
>» can 
i pro- 
ids an 
end a 
in the 
f their 
in the 
enter- 
sitors. 
on are 
ger to 
silities 
s who 
id law 
; there 
land’s 
of the 
jation. 
\ meri- 
innual 
gs are 
- host. 
nd the 
ch the 
meet- 
ho are 
- audi- 
\nnual 


lent of 
ith the 








‘lose of the first assembly session, the House of Delegates 
and the Sections take over. The Sections’ meetings are in- 
structive and offer to every lawyer who attends one of them 
a program which is tailor-made for his needs. If he prac- 
tices in the field of probate, labor, corporation, negligence, 
insurance, antitrust or some other branch of the law, the 
\ssociation has a Section which will hold a series of meetings 
during the Annual Meeting of specific interest to him. Each 
Section has its own officers, its own funds and conducts its 
own program. Most of them hold a luncheon or a dinner 
during the course of the gathering, and thus afford those who 
attend an excellent opportunity to meet socially with others 
who practice in the same field. 

During the course of the Association’s Annual Meeting, 
the local members love to render easily accessible the most 
renowned of the historical and geographical places in that 
vicinity. Style shows, theatrical performances and orchestral 
concerts find a place upon the entertainment program which 
the local members have arranged. This year’s meeting in St. 
Louis will present to those in attendance an opportunity to 
visit one of the nation’s most interesting cities together with 
that city’s Forest Park where the open air theater stages 
musical performances that have won wide acclaim. 

Finally, at the close of the meeting there comes the Annual 
Dinner with its formality and its brilliance. It is always 
addressed by someone of renown. When the dinner termi- 
nates and those in attendance leave for home, the organiza- 
tion has bade farewell to its present officers and has inducted 
into their posts those who will guide its destiny in the year 
ahead. 

The Annual Meeting of the American Bar Association has 
powers of magic. When the lawyer sits in his office at the end 
of the long winter and notices that the days are growing 
longer, his thoughts turn to the meeting which will be held 
a few months hence. In all likelihood he will feel an impulse 
to attend that meeting which, with the passing days, becomes 
virtually irresistible. 


It is well that the American Bar Association conducts 
Annual Meetings. They serve the nation well. More than 
anything else they renew the lawyer’s interest in the law as 
a progressive science. The Annual Meetings gave to the 
nation the program for the improvement of state judicial 
procedure. That program has performed a service of in- 
calculable value to the nation. The Annual Meeting likewise 
rekindles the interest of all in our American form of govern- 
ment and in the Constitution as the bulwark of our liberties. 
Every official of the state or Federal Government who attends 
the Annual Meeting leaves with renewed zeal for the intel- 
ligent performance of his duties. All who attend go home 
better citizens and stronger proponents of justice under law. 


Editorials 





Public Relations and 
Professional Ethics Opinion 298 


With the Bar’s increasing interest in its public relations, 
and the consequent proliferation of television, radio and 
motion picture programs about the law and lawyers, Opinion 
298 of the Committee on Professional Ethics is timely. That 
opinion appears on page 734 of this issue of the Journal, 
and merits the careful attention of the Bar. 

The zeal of bar associations, both state and local, to tell 
about our profession and its service to the public is com- 
mendable and desirable. On the President’s Page in this 
issue (page 649) the view is well expressed that the best 
public relations work we lawyers can perform is to prove 
ourselves worthy of public confidence. With this view we 
are heartily in accord. The public, however, needs also to 
have explained to it the nature of our profession and how 
it serves the public. 

The dramatic appeal of trial scenes has been recognized 
since the days of the early Greek dramatists. Programs 
dealing with the law and lawyers, notably simulated court 
proceedings, have wide appeal to the public. It is through 
such programs that the Bar may speak perhaps most artic- 
ulately and reach its largest audiences. Many such pro- 
grams have been used in the past and many more will be 
used in the future. 

Some commercial programs in the past have identified 
the judges and lawyers taking part in them. It has some- 
times been suspected that the principal reason for their ap- 
pearing thus before the public has been the advertising 
value for their own political or business purposes. This has 
smacked strongly of violation of Canon 27, prohibiting 
advertising by lawyers, even if actual violation has not 
occurred. 

Accordingly it is appropriate that our Committee on 
Professional Ethics should provide guideposts for the con- 
duct of judges and lawyers appearing in television, radio 
and motion picture programs. Opinion 298 provides well- 
considered rules. We commend them to those of our pro- 
fession who are engaged in public relations work. Ob- 
servance of the rules will not diminish the public relations 
value of any program. On the contrary, their observance 
should help dispel any thought that these programs are 
motivated by the desire for personal aggrandizement on 
the part of the participants. While the profession in telling 
its story to the public can well receive substantial assistance 
from public relations experts, we must let no one for a 
moment imagine that the Temple of Justice has moved to 
Madison Avenue. 
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English Interlocutory and 


Pretrial Practice and Procedure 


It will probably surprise most American lawyers to learn that all the 
appellate cases in England and Wales are handled by only sixty-two 
judges. Even allowing for differences in population and governmental 
structure, this figure seems low compared with the number of appellate 
judges in this country—the eleven federal Courts of Appeals alone are 
authorized sixty-eight judges, and the state courts of last resort have 
approximately three hundred, to say’ nothing of state intermediate 
appellate tribunals. Master Diamond explains how so few judges are 
able to handle all the appellate cases arising in a country of 50,000,000. 
His article is preceded by a short introduction, written by Judge Joseph 
C. Zavatt, of the United States District Court for the Eastern District 


of New York. 


Introduction by Joseph C. Zavatt * Judge of the United States District Court for 
the Eastern District of New York 


Many STUDENTS of judicial ad- 
ministration recognize that much ju- 
dicial time of the trial judge is devoted 
to non-essentials; to routine and min- 
isterial functions. From _ responsible 
and reliable trial judges there is a 
swelling complaint that the Federal 
Rules of Civil Procedure, for example, 
have opened such a wide, new and 
broad field of discovery as to cast upon 
the trial judge many duties of a time- 
consuming nature; that some method 
must be devised to relieve the load 
placed upon our trial judges by our 
pretrial procedures. They point up the 
fact that a judicial system cannot func- 
tion efficiently if the time and the ener- 
gies of the Bench, trained and skilled 
in the judicial function, must be de- 
voted—to an increasingly greater ex- 
tent than ever before—to routine and 
ministerial functions and the demands 
of our liberal discovery rules; that if 
our trial judges continue unaided to 
handle these pretrial duties some phase 
of the judicial business must be sacri- 
ficed. 

Many trial judges now realize that 
an increase in the number of judges is 


not the panacea for all of our conges- 
tion ills; that we need not only more 
of what we now have but a bit of what 
we do not have. They see in the referee 
in bankruptcy respectable and proved 
precedent for the suggestion that per- 
sons other than the trial judge perform 
all of the routine and ministerial func- 
tions and a sizeable proportion of the 
trial judges’ pretrial functions. They 
see a compelling analogy between the 
reasons that prompted the utilization 
of bankruptcy referees and the present 
need of auxiliary pretrial personnel. 
Implicit in these views is the sugges- 
tion that we create an office compara- 
ble to that of the referee in bankruptcy. 
Call the official what you will—pretrial 
referee, pretrial examiner, pretrial hear- 
ing officer or master—and assign to 
him certain pretrial functions now per- 
formed by the trial judge, subject to 
the same review by the judge as are 
the determinations of the referee in 
bankruptcy. 

There is an increasing awareness of 
and interest in the English master sys- 
tem of the High Court of Justice, which 
relieves the trial judge of all minis- 
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terial duties, practically all pretrial and 
several post-trial duties. 

In 1957 the New York State Tem- 
porary the Courts 


(popularly referred to as the Tweed 


Commission on 


Commission, in recognition of its dis- 
tinguished Chairman ) —after full study 
and consideration—recommended the 
establishment of pretrial masters in a 
comprehensive report that should be 
required reading. This was followed 
by the introduction of an implement- 
ing bill in the New York State Legis- 
lature which, unfortunately, met the 
same fate as other legislation recom- 
mended by the Commission. 

Last year the Judicial Conference of 
the United States, at the request of the 
judges of the United States District 
Court for the District of Columbia, rec- 
ommended that a pretrial examiner be 
appointed for that court to deal pri- 
marily with the multitude of tort cases 
arising in the District of Columbia 
from motor vehicle accidents. 

As one of the two interdependent 
English-speaking peoples, can we afford 
to limit our horizon to our own terri- 
torial boundaries in our efforts to solve 
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the pressing problem of calendar con- 
gestion and delay—especially when we 
recall that our English cousins were 
siruggling with concepts of justice and 
with techniques of judicial adminis- 
tration long before Christopher Colum- 
bus accidently discovered this hemi- 
sphere? 

It was in that spirit and with that 
awareness of our interdependence that 
an application was made to the Ford 
Foundation and the application was 
eranted which has made possible a 
seminar, conducted in 1959, with an 
exchange of a team of judges and court 
personnel between England and _ the 
United States. 

The seminar, which was held at New 
York University under the auspices of 
the Institute of Judicial Administra- 
tion, demonstrated how, over the years 
since 1837, the High Court of Justice 
has developed auxiliary personnel and 








procedures which produce all the end 
results contemplated by the several pre- 
trial practices and procedures in effect 
in our state and federal trial courts, 
without invading the precious time of 
the trial judge. 

The English system provides for 
effective control of their motion calen- 
dar before the masters—as well as of 
their trial calendars—a system under 
which these calendars are controlled, 
as they should be, by the court—not 
by counsel. 

The system makes use of auxiliary 
personnel who process each case for 
trial from joinder of issue to readiness 
for trial and hand up to the trial judge 
each day on a silver platter, as it were, 
cases actually ready for trial. While 
these masters, their clerks and the 
Chief Clerk of the Causes Lists are 
processing cases from the bottom up 
to the level of the trial judge, the trial 
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judges are devoting all of their time 
and talents to the performance of their 
basic function—the trial of cases. 

The masters and the judges are 
spared the necessity of examining and 
signing orders and judgments; all of 
the routine paper-work to record the 
decision of the master or the judge is 
entrusted to the competent, experienced 
hands of the clerical personnel in the 
Central Office. 

No American judge or lawyer ad- 
vocates that we adopt—lock, stock and 
barrel—the English master system; or 
that we take it out of its English set- 
ting; or that we excise it from the total- 
ity of the English judicial system and 
incorporate it, in toto, into our Ameri- 
can judicial system. But there are 
judges and lawyers in this country who 
see merit in the basic concepts of the 
English master system which, very 
readily, can be adapted to meet many 
of our needs. 


English Interlocutory and Pretrial Practice and Procedure 


by Arthur S. Diamond ¢ Master, Queen’s Bench Division, High Court of Justice 


In ORDER TO explain the how and 
why of the English pretrial practice, 
it is necessary to look at the whole of 
the English legal system in its form 
and working, for of that system it is 
an inseparable part. 

England! is a unitary, not a federal 
state. Its population is under 50 mil- 
lions, less than one third of the popu- 
lation of the United States. 
superior court called the High Court 


It has one 


of Justice—taking the place of the 
federal courts and state courts—and 
appeals lie from it in civil matters to 
one Court of Appeal, making (to- 
gether with the High Court) the Su- 
preme Court of Judicature. From the 
Court of Appeal, but only by leave, 
appeal lies to the ultimate court of 
appeal, namely, the House of Lords 


| (or more precisely, its qualified legal 


members) . 
It was in the revolution in law pro- 
cedure that occurred in England in the 


middle of the nineteenth century, cul- 
minating in the Judicature Acts of 
1873 and 1875, that the Supreme Court 
of Judicature was established out of 
the various superior courts that had 
preceded it. There was, as amongst 


American state courts generally, a fu- 
sion of the old common law superior 
courts and the old Courtsof Chancery, 
and a fusion of law and equity. But 
this fusion took a somewhat different 
form in England from that in the 
Because of the 


size of the population served by the 


American state courts. 


court, it was found convenient, when 
it was established, to divide it into 
three separate divisions, one of which 
was the Queen’s Bench Division and a 
second the Chancery Division. Law 
and equity are administered in both 
divisions, and in theory the Judges of 
the High Court have jurisdiction to sit 
in any of its divisions, but in the 
Queen’s Bench Division is transacted 
mainly the business of the earlier com- 
mon law courts, and in the Chancery 
Division mainly the business done by 
the old Court of Chancery. The third 
division of the High Court is known 
as the Probate, Divorce and Admiralty 
Division. In this was grouped together 
the work of the other three Superior 
Courts—the Court of Probate, the Di- 
vorce Court and the Court of the Lord 
High Admiral—combined here because 


the law practiced in those courts was 
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based not on the common law but on 
the civil law—and here are tried pro- 
bate actions, matrimonial proceedings 
and admiralty actions (the latter chief- 
ly concerned with collisions between 
ships and salvage of wrecks). The 
High Court also has a criminal juris- 
diction, but it is not necessary to deal 
here with that aspect of the court’s 
work. 

The Judges of the Supreme Court of 
Judicature, as well as the Law Lords 
of the House of Lords, are appointed 
by the Crown on the recommendation 
of the Lord Chancellor, without the 
prior or subsequent assent of any other 
body or person. The number of these 
judges is trivial compared with that of 
the judges of the federal and state 
courts of America. A total of sixty-two 
judges hears all the civil suits con- 
ducted in the Supreme Court of Judi- 
cature and the House of Lords, in 
criminal 
jurisdiction, and the following consid- 


addition to exercising its 





1. The term “England” is used here for brev- 
ity’s sake to indicate England and Wales. Scot- 
land has its own separate system of law, which 
mainly originates not from the common law 
but the civil law, and its own system of courts 
and judges. 
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erations serve to explain how this is 
possible. 

The population of England is, as we 
said, under fifty millions and the popu- 
lation of the United States is approxi- 
mately three and one half times that 
number. The number of practicing 
lawyers in England is approximately 
19,300. The number of practicing law- 
yers in the U.S.A. is twelve times that 
number, namely, about 240,000. As the 
lawyers of England are certainly not 
more prosperous than those of Amer- 
ica, the over-all reason for this great 
difference must be that, per head of 
the population, there is more profit for 
lawyers in America than in England. 
In both countries the lawyers earn the 
bulk of their remuneration out of court. 
It may be that in America a large num- 
ber of lawyers draw a part of their re- 
muneration from sources outside the 
legal field (sources, for example, con- 
nected with dealings in real estate). 
However this may be, it seems likely 
that out of court the American relies 
more on the services of his lawyer than 
does the Englishman, and in addition 
it seems likely that the people of Amer- 
ica (like most peoples) are more in- 
clined to litigation than the English 
and settle their differences less readily. 
Moreover a national structure (such as 
a federation of states) which is more 
complex, and an economic 
which undergoes change and develop- 


system 


ment more rapidly, calls for more legal 
assistance for the citizen and gives 
more employment for the lawyer. But 
the differences, mentioned below, in 
the constitution and practice of the 
courts, and the method of remunera- 
tion of advocates, have also consider- 
able influence on the result. 


English Profession 
Has Greater Specialization 
The outstanding feature which dis- 
tinguishes the legal profession in Eng- 
land from that of America is its greater 
degree of specialization. The English 
legal profession is divided into two 
branches, that of the barristers and 
that of the solicitors. There are about 
1,800 practicing barristers and about 
17,500 practicing solicitors. The lower 
branch, the solicitors, have the sole 
right of dealing with the lay client; 
the barrister has the sole right of audi- 
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ence in the Supreme Court and the 
House of Lords, though both have a 
right of audience in the inferior courts. 
The branches are in effect separate 
professions: the candidates for each 
are trained by separate professional 
institutes (of which they are members) , 
their training and examinations are in 
subjects appropriate to their different 
callings and the conditions of qualifi- 
cation are different. No man can be 
both barrister and solicitor. The bar- 
rister is employed by the solicitor for 
the purposes of an action and through- 
out the course of the action the bar- 
rister and solicitor both act, the solici- 
tor obtaining the necessary instructions 
from the client, as advised by the bar- 
rister, and the barrister giving advice 
as occasion arises, drafting the plead- 
ings and conducting the client’s case at 
the trial. 

The barrister (known in England as 
counsel) is a specialist in that he is a 
trial lawyer. But he is also a specialist 
in a further degree: no barrister ap- 
pears in every kind of action but only 
in the class or classes of litigation in 
Practically no 
barrister, for instance, appears in chan- 


which he specializes. 


cery actions as well as in common law 
If he is an income tax coun- 
sel, a patent counsel or admiralty coun- 
sel, he will usually do nothing else. 
The barrister (or counsel) 
the highest competence both as a trial 


actions. 


possesses 


counsel and as a specialist in the type 
of case he handles. 

The most able and eminent of the 
barristers are the Queen’s Counsel (or 
leaders). They are appointed by the 
Queen on the recommendation of the 
Lord Chancellor from barristers of suf- 
ficient standing who “apply for silk”. 
On the whole, they specialize in court 
work even more than the junior bar- 
risters, for whereas the latter draft the 
pleadings and do a great deal of ad- 
vising as well as appearing in court, 
the Queen’s Counsel mainly conducts 
cases in court, and generally only 
where a junior is also employed; and 
he is even more of a specialist in his 
branch of the law than is the junior. 

It is almost exclusively from the 
ranks of the Queen’s Counsel that the 
Judges of the High Court are appoint- 
ed, and always from practicing bar- 
risters of the highest standing. The 





Arthur S. Diamond is a Master of 


the Queen’s Bench Division. A grad- 
uate of Trinity College, Cambridge, 
from which he holds the degrees of 
Master of Arts and Doctor of Laws, 
he was called to the Bar in 1921 


and was a barrister in active prac- § 


tice until 1952 when he was ap- 
pointed Master. 





judge, therefore, has spent his profes- 


sional life as a trial counsel specializ- 


ing in the work of a particular divi- 
sion, and as a rule continues to confine 
himself as a judge to the work of that 
division. Except in the Court of Ap- 
peal and the House of Lords, no judge 
in England, as in America, tries com- 
mon law actions one term and equity 
actions the next. The holders of the 
office of Judge of the High Court are 
held in the highest respect partly be- 
cause the name of judge is confined to 
so few, and partly because the barrister 
who appears before the judge knows 
that he was of the highest eminence 
when at the Bar and is of great ex- 
perience in that type of case. The High 
Court Judges are appointed for life? 
and are paid a high salary, substantial- 
ly equivalent to that of an American 
Justice of the Supreme Court.* 





2. A bill is now (Autumn, 1959) before Par- 
liament which will create a compulsory retiring 
age for judges at 75. 


3. Although the exchange value of the pound 
is $2.80, prices are generally twice as high in the 
United States as in England, and the salary of 
the High Court Judge (£8,000 per annum) is 
substantiaily equivalent to the $35,000 received 
by the Associate Justices of the Supreme Court. 
Under the bill referred to above the Judges’ pen- 
sion will be increased from £2,600 to £4,000 per 
annum, and will be earned by 15 years’ service. 
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A number of features of the English 
system arise from this greater speciali- 
zation. Both in the High Court and in 
the Court of Appeal, the judges being 
of this degree of experience and abil- 
ity, and the trial counsel being the 
ablest practicing lawyers in the pro- 
fession, any argument of law is worked 
out orally in court by exchange of 
question, illustration and answer, till 
counsel has finished his argument and 
the judges have cleared their minds, 
and in the bulk of cases judgment is 
there and then orally delivered and 
taken down by an official shorthand 
writer. Judgment is only reserved in a 
small proportion of cases. The institu- 
tion of the law clerk is unknown in 
England: the English judge obtains 
more assistance from counsel and, if 
he reserves his judgment, looks up his 
law for himself. By reason of this 
specialization it is likely that, although 
the length of trials has steadily in- 
creased throughout the last century, it 
is only half as long as in America. 


Judges Also 
Are Specialists 

There is a further respect in which 
an English judge is a specialist: he is 
a trial judge. Generally speaking, the 
High Court Judge does not hear inter- 
locutory applications, whether pretrial 
or post-trial; that is done by a lesser 
judicial officer called, in the Queen’s 
Bench and the Chancery Division, a 
master, and in the Probate, Divorce 
and Admiralty Division, a registrar. At 
the same time it would be considered 
in England a waste of judicial time to 
employ the judge on such matters. He 
has, generally speaking, neither inter- 
locutory nor ministerial duties: he 
does not sign the orders of the court— 
even a master does not do that—he 
does not call over the cases in his list; 
he sits to try the cases that have been 
assigned to him to hear on that day. 
The master or registrar is, on the other 
hand, the specialist in interlocutory re- 
lief, both pretrial and post-trial. It is 
the existence of these judicial officers, 
as much as anything else, that enables 
the trials of the civil suits in the High 
Court through England and Wales, and 
the appeals that follow, to be conducted 
by a mere sixty-two Judges, although 
they sit shorter hours and enjoy longer 


vacations, and exercise a larger crimi- 
nal jurisdiction than is general in the 
superior courts of America. 

Before considering the office and 
duties of the masters and registrars, it 
is necessary to consider another respect 
in which the legal scene in England 
differs greatly from that in America, 
namely in regard to the remuneration 
of lawyers. 

Remuneration upon a contingency— 
for example, on an agreement that the 
lawyer’s remuneration should consist 
of a percentage of the amount recov- 
ered in the action—is illegal, and a 
lawyer found to have made such an 
agreement would be disbarred (if a 
barrister) or struck off the rolls (if a 
solicitor). In practice, it is not heard 
of. An agreement in writing between 
lawyer and client that the former 
should be remunerated for his work in 
a civil action by a fixed sum is legal in 
England, but in practice is not heard 
of in regard to the High Court. If the 
client does not like the bill presented 
to him by his solicitor at the close of 
an action he can have it “taxed”. 
“Taxation” is a contested examination 
of the bill before an officer of the High 
Court. The bill is drawn up in accord- 
ance with a scale of charges, laid down 
in the Rules of the Supreme Court, for 
the various items of work done in an 
action, and the taxing officer may re- 
duce or strike out some of the charges 
as being unnecessary, or extravagant, 
or because the work was not done. The 
amount of a bill for work done outside 
legal proceedings may also be chal- 
lenged by the client, but this process 
In the 
result the charges of a solicitor against 


need not be considered here. 


his client (including the charges which 
the solicitor has incurred with the bar- 
rister) are kept within reasonable 
bounds. 

Another and more important respect 
in which the English legal scene differs 
from that of America is the English 
rule that “costs follow the event”. In 
the absence of good reason to the con- 
trary, a party who succeeds in civil 
litigation is entitled to receive from the 
trial judge an order that his unsuccess- 
ful opponent shall pay the costs. His 
solicitor will then draw up the bill of 
costs in accorcance with a scale con- 


tained in the rules, and if the amount 
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is contested a taxing officer will tax 
the bill and the opponent will pay the 
amount allowed. In this way the suc- 
cessful party will receive from the 
other side substantially the whole of 
the costs that he is liable to pay to his 
own solicitor. A person, therefore, who 
contests an action as plaintiff or de- 
fendant must expect, if he loses, to pay 
the reasonable charges of his own 
solicitor and of his opponents, and this 
is a salutary check on speculative liti- 
gation and must encourage a party 
with a bad case to settle his action as 
soon as possible. 

A further factor operating in the 
same direction is the English practice 
of “payment into court”. A defendant 
who desires to offer a payment by way 
of settlement of a pending action may 
pay it into court. The plaintiff may 
then within fourteen’ days terminate 
the action by taking the money out of 
court, and may also in that event ob- 
tain payment by the defendant of the 
whole of his costs of the action, up to 
If the plaintiff 


does not take the money out of court 


that date, as taxed. 


but proceeds with his action and does 
not obtain at the trial an award of a 
larger sum than the money paid into 
court, he will be ordered to pay to the 
defendant the latter’s costs incurred 
since the date of payment into court. 

The great bulk of the litigation in 
the High Court, apart from matri- 
monial cases, takes place in the Queen’s 
Bench Division, and accordingly it is 
convenient to consider first the inter- 
locutory procedure of that division. 
The litigation in the Queen’s Bench 
Division is general common law litiga- 
tion, and 75 per cent of it consists of 
actions for personal injuries. A little 
more than half of this consists of ac- 
tions by workmen against their em- 
ployers, for in England the rule of 
common employment was abolished in 
1948, and although there is a compul- 
sory insurance scheme giving a right 
of compensation to workmen for indus- 
trial injuries—a right which in Eng- 
land, as in America, is pursued out- 
side the courts—there is also a right 
to claim against the employer damages 
for negligence, or for violation of any 
one of a vast variety of acts of Parlia- 
ment imposing absolute duties upon 
him. 
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Trial by Jury— 
A Dying Institution 

Another important difference be- 
tween the common law litigation of 
England and America is that in the 
last century the extent of trial by jury 
in civil actions has steadily diminished, 
and now the number of such actions is 
only about 3 per cent of the actions in 
the Queen’s Bench Division. There is a 
legal right to a jury in actions for 
libel and slander, false imprisonment, 
malicious prosecution, seduction and 
breach of promise of marriage and a 
party charged with fraud may also 
demand a jury. In all other cases it 
is a matter of the court’s discretion 
whether a jury is awarded or not, but 
the profession and the public prefer 
the greater certainty of trial by a judge 
alone, and a jury is not commonly 
asked for. In the other divisions, trial 
by jury is almost gone. The fact that 
a case will be tried by a judge alone 
probably assists the settlement of ac- 
tions, though the common sense and 
acumen of an English jury is held in 
high regard by some or most English 
judges, and it would not be true to say 
that excessive damages are commonly 
awarded by an English jury. 

In the Queen’s Bench Division sub- 
stantially all interlocutory proceedings, 
except proceedings for injunctions or 
proceedings involving the personal lib- 
erty of the subject, are taken before a 
master. The master, on his appoint- 
ment by the Lord Chancellor, must 
have practiced as a barrister for at 
least ten years, but more usually has 
practiced at least double that period. 
His salary is approximately half that 
of a High Court Judge. From his de- 
cisions on interlocutory matters there 
is an appeal to a judge, but in fact 
only about 1.6 per cent of his orders 
are appealed against, and the propor- 
tion of successful appeals is very low. 
The word “interlocutory” is used here 
in a broad sense. His jurisdiction ex- 
tends to what are called in America 
“motions to strike” and applications 
for summary judgment, and indeed 
(with the exceptions stated above) all 
pretrial and post-trial proceedings. 
Substantially all applications before 
him (which are in chambers and there- 
fore private) are listed to be heard at a 
fixed time, and it is an important fea- 
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ture of the practice that all interlocu- 
tory proceedings in a particular action 
are heard before the same master. 

First there are a great variety of 
applications before the action is begun. 
There are for example applications for 
orders for substituted service of the 
“writ” (American “summons”) upon 
an evasive defendant, or for leave to 
serve it upon a defendant abroad. 

Then come the important applica- 
tions for summary judgment, the appli- 
cations for extension of time for filing 
pleadings, or to strike out pleadings or 
dismiss an action for want of prosecu- 
tion. 

Fourteen days after delivery of the 
last pleading the “summons for direc- 
tions” is taken out and heard by the 
master. Each side gives notice to the 
other of the precise orders for which it 
proposes to ask. Generally, no affidavits 
are permitted on the hearing of the 
summons. There may be orders to con- 
solidate two or more actions between 
the same parties, to transfer an action 
to a referee or to an inferior court 
where the proceedings will be less cost- 
ly, to amend pleadings or give particu- 
lars thereof, or for security for costs, 
or discovery and inspection of docu- 
ments, or interrogatories, or there may 
be an attempt to narrow issues and 
agree facts and documents, or an appli- 
cation for the evidence of a witness to 
be taken out of court or abroad, at- 
tempts to agree the medical evidence, 
and orders limiting the number of 
expert witnesses. Finally an order is 
made as to the place of trial, and 
whether it is to be by judge alone or 
judge and jury; and an estimate of 
the length of the trial is recorded and 
an order is made prescribing the date 
when the action is to be set down for 
trial. It will be set down at that date, 
and not before or after, except by 
leave of a master, and as soon as it is 
set down the solicitors will usually 
apply to the clerk in charge of the lists 
to fix a date for the hearing of the 
action. On the date fixed it will appear 
in the judge’s list for hearing and will 
be heard on that day (if it has not 
been settled before then). If a date 
for trial is not fixed, it will appear in 
a judge’s list in the order in which it 
has been set down for trial, and in 
either case it will usually have been 








tried within six months after setting 
down and within a year after the action 
was begun, sometimes less and some- 
times more. 

One of the notable differences in 
procedure between England and Amer- 
ica is in regard to discovery. There is 
in England no discovery against per- 
sons who are not parties, except that 
they may be compelled by subpoena 
to produce specific documents at the 
trial. There is no oral cross-examina- 
tion of a party out of court, as under 
Federal Rule 26. The most that can be 
obtained is an order for affidavits by 
each side as to the relevant documents 
that they have or have had in their 
possession, and for inspection; but 
normally something less than this is 
ordered (e.g., in a traffic accident case, 
against the plaintiff, only an unsworn 
list of his documents relating to his 
special damage, and no discovery 
against the defendant). In England in 
most cases the practitioner does not 
look too much to discovery to win his 
action. 

There are, as appears above, notable 
resemblances between the English sum- 
mons for directions and the American 
pretrial conference under Federal Rule 
16. But there are also notable differ- 
ences. The object is not to give the 
court an opportunity to settle the case 
for the parties. The lawyers will do 
that themselves, to avoid involving 
their clients in costs that can be saved, 
and because it is generally in the inter- 
ests of the client to compromise and 
the duty of the lawyer to assist, and 
because the lawyers have no financial 
stake in the success of the litigation. 
The pleadings are fuller than in Amer- 
ica and have been drafted with greater 
skill and should already have stated 
the issues with some clarity. But the 
master considers how he may narrow 
the issues, reduce costs and assist the 
trial judge, and he should receive the 
assistance of the practitioner. So, for 
example, although the only order he 
makes as to medical evidence is that 
a “medical report be agreed if possible, 
and, if it is not agreed, the medical 
evidence be limited to one (or two) 
witnesses on each side”, in practice, in 
1959, a medical report is agreed be- 
tween the solicitors in two cases out of 
every three that are tried. 
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And in England (as in America) the 
vast bulk of actions are settled. About 
90,000 actions 
year in the Queen’s Bench Division in 


are commenced each 


London (apart from a similar number 
in the provinces). Of these 50,000, 
about 25 per cent end in a judgment 
in default of appearance within a few 
days. A further 3,000 judgments are 
given for money sums in default of 
defense or default of compliance with 
some order of the master. Some 2,000 
summary judgments are given for 
money sums, and another 3,000 mis- 
cellaneous judgments—default or sum- 
mary judgments for relief other than 
the payment of money, and consent 
judgments—and 50 per cent of all ac- 
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tions end in settlements without a judg- 
ment, at various stages in the action. 
There remain only 1,300 cases which 
are actually tried by a judge, 250 short 
cases tried by masters, and 180 longer 
cases tried by official referees. In 
short only between 3 per cent and 4 
per cent of actions are actually tried, 
and this proportion has been fairly 
constant for a century. 
The above are a few of the more 
familiar types of pretrial proceedings 
tried by masters. There are, however, 
also post-trial proceedings, and the 
master is given a certain jurisdiction 
to try actions and issues. He may try 
any action by consent, and some other 


matters he has jurisdiction to try 


Summer Session in New York 


Te PRACTISING Law Institute 
presents its Twentieth Annual Summer 
Session for Practicing Lawyers, July 
10-August 4, in New York City. 

Skilled specialists will share their 
knowledge and techniques acquired 
through years of intensive experience. 
As practicing lawyers they explain, 
step by step, the methods they have 
developed to solve typical problems. 
They also present their analyses of cur- 
rent trends and developments as well 
as important practical guidance. 

A typical course is attended by about 
100 lawyers—mature, successful attor- 
neys who come to increase their pro- 
fessional knowledge. So valuable do 
hundreds of law firms and corpora- 
tions find attendance at the Summer 
Sessions that they send their lawyers at 
firm expense. Last summer a total of 
1,346 lawyers came from forty-two 
states and Canada. 

All courses begin Monday morning 
and end Friday afternoon. Each course 
is completed in five days. Sessions usu- 
ally end at 4:30. Evenings and week- 
ends are free for study or recreation. 
Related courses are scheduled in se- 
to facilitate attendance for 


quence 


more than one week. The program is 

conducted in meeting rooms at the 

completely air-conditioned Statler Hil- 
ton Hotel. 
The schedule is as follows: 

Week of July 10: Product Liability 
Cases, Patents, Secured Transactions, 
Public Prosecutors. 

Week of July 17: Pension and Deferred 
Compensation Plans, Antitrust and 
Robinson-Patman Problems, Corpo- 
rate Taxes and Reorganizations, Trial 
Technique. 

Week of July 24: Labor Relations To- 
day, Admiralty, Medical Proof, Es- 
tate Planning and Administration. 

Week of July 31: Going Public and 
Other Financing, Real Estate, De- 
fending Criminal Cases, Estate Plan- 
ning Techniques. 


Fees and 
Enrollment 

The fee for each course is $90.00 
with the exception of patents, which 
is $100.00. When group luncheons, 
lecture outlines, citation sheets, forms 
and other materials are provided they 


are included in the tuition. Fees are 
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without consent or on the consent of 
one party only. 

What is said above as to the Queen’s 
Bench Division (except in the last sen- 
tence) applies generally to the Chan- 
cery Division and the Probate, Divorce 
and Admiralty Division. Substantially 
all pretrial and post-trial proceedings 
are heard by the masters in the Chan- 
cery Division and the registrars in the 
Probate, Divorce and Admiralty Divi- 
sion. They are heard, therefore, by 
judicial officers who have very great 
experience in these matters, and the 
judges, who are few and of the highest 
ability, are left free to try, on the 
dates fixed for trial, the suits assigned 
to them to hear. 


payable on registration or will be billed 
later on request. They are subject to 
refund in full if for any reason an 
enrollee desires to withdraw from a 
course before it begins, or at the end 
of the first day. A limited number of 
scholarships, as well as deferred pay- 
ment plans, are available. Income tax 
deduction of expenses, including travel, 
meals and lodging, as well as tuition in 
attending educational programs such 
as this, is allowable. 


Hotel Accommodations 

Ample hotel 
every kind are available at special rates 
at the Statler Hilton Hotel, 33d Street 
and 7th Avenue, New York City, where 


accommodations of 


the summer session is conducted. A 
Statler registration card will be sent 
upon request or enrollment. To obtain 
the most desirable accommodations, 
reservations should be made as soon 
as possible. The Institute’s staff will 
furnish information about other New 
York hotels. 

Details of matters to be covered at 
each session are available on request 
to the Practising Law Institute, 20 
Vesey Street, New York 7, New York. 
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St. Louis Meeting Promises 


Exciting Entertainment 


{/NTERTAINMENT ACTIVITIES at 
the 84th Annual Meeting of the Ameri- 
can Bar Association will be highlighted 
by an unusual buffet supper in Forest 
Park on Sunday, August 6. 

John 


President of the Bar Association of St. 


H. Lashly, immediate past 


Louis and Chairman of its Host-Bar 
Committee, has announced that stars of 
the Municipal Opera production, Wish 
You Were Here, will join Association 
members on the spacious grounds ad- 
joining the open-air theater for a 6:00 
P.M. supper. 

Following the buffet, lawyers and 
their friends may tour backstage at the 
Muny Opera to get a first-hand look 
at the way the musical comedy is pro- 
duced before attending the performance 
at 8:15 P.M. 

This unique event, combined with 
a moonlight ride on the Mississippi 
River, historic tours, a visit to the 
baronial estate of the Busch family, 
and special luncheons will make this 
meeting one of the finest in the Ameri- 
can Bar Association’s history. 

Leading off the schedule of enter- 
tainment for the lawyers and _ their 
guests will be a double-header between 
the St. Louis Cardinals and the Phila- 
delphia Phillies. This is set for 1:00 
P.M. on Sunday, August 6, at Busch 
Stadium. 

Then comes the major event—the 
buffet and the world-famous Muny 
Opera with its Broadway hit, Wish 
You Were Here. This comedy is cen- 
tered around the romantic and hilari- 
ous antics of summer vacationists in 
the Catskill Mountains of New York, 
and features such well-known musical 
hits as “Where Did the Night Go” 
“There’s Nothing Nicer Than People” 


, 


> 
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and the theme song, “Wish You Were 
Here”. 

A “Troubadour Luncheon” for the 
ladies leads off the events for Monday, 
August 7. This affair will be held in 
the Louis IX Room at Union Station, 
a room that captures the gay charm 
and romance of medieval France. Un- 
fortunately, only 400 can be accom- 
modated at this luncheon. 

For others, there will be a tour of 
St. Louis’ historic points of interest, 


and there are many in this famed river 
town, ending with tea at the Three 
Fountains in the popular Gaslight 
Square section. 

On Monday evening, Association 
members may attend the baseball game 
between the Cardinals and the Cincin- 
nati Redlegs, or the opening perform- 
ance of “Can, Can”, the musical that 
turned Mr. K. red, and will delight 
everyone. 

The ladies’ luncheon on Tuesday, 











Courthouse where the Dred Scott case was tried 
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\ugust 8, will be held in the fabulous 
\horassan Room of the Chase Hotel. 
\ fashion show, with creations from 
St. Louis’ historic past to its modern 
future, will be featured in the enter- 
iainment program that includes music 
and ballet. 

And on Tuesday evening, the Host- 
Bar Committee invites all lawyers and 
their families and friends to be its 
vuests on a romantic excursion down 
the Mississippi River on the air-condi- 
tioned SS Admiral. There’s dancing, 
fun and entertainment awaiting lawyers 
on the Admiral as the boat takes a 
moonlight cruise down the Father of 
Waters. 

The President’s Reception, a black- 
tie affair in the Chase Hotel’s Khoras- 
san Room, highlights the social activi- 
ties on Wednesday, August 9. 

During the day, tours can be taken 
of Grant’s Farm, the site of the historic 
and baronial home of the Busch family 
and the original log cabin home of 
Ulysses S. Grant. On this spacious 
estate there is a private zoo, animals 


ee - 
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The Jewel Box in Forest Park 


galore, miniature 


English 


coaches and everything to delight the 


railways, 


visitor. 


The Old Cathedral near the Waterfront 
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On Thursday, separate and alternate 
tours of the City Art Museum and the 
St. Louis Zoo will start from the new 
headquarters of The Bar Association 
of St. Louis. 

St. Louis, steeped in tradition and 
history, has a multitude of interesting 
things to see and do. In addition to 
the world-famous City Art Museum 
and Zoo, there is the Jefferson Memo- 
rial where Lindbergh’s trophies are 
displayed along with a riverboat mu- 
seum and relics of the city’s early his- 
tory, the Old Courthouse, where the 
famous Dred Scott case was tried, and 
the Old Cathedral, built in 1827, re- 
cently renovated and still in use. 

Other 
millions who visit St. Louis each year 


points of interest to the 


are the Missouri Botanical Gardens 
with the world’s only Climation, the 
Anheuser-Busch Brewery, Campbell 
House, Eugene Field’s home and the 
Jefferson Memorial on the riverfront 
which is now being developed. 

Transportation to all entertainment 
events will be provided by the Host- 
Bar Committee, with buses leaving 
hotels at intervals starting one hour in 
advance of the scheduled time for an 
event. 

The entertainment planned by the 
Host-Bar Committee, plus the many 
events and places of interest in St. 
Louis, will make this Annual Meeting 


a memorable one. 
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Our State Bar Associations: 


The lowa State Bar Association 


ry 

| HE IOWA STATE BAR Association 
held its 88th Annual Meeting in June, 
1961. At the closing banquet, retiring 
President Hearst Duncan, senior mem- 
ber of a firm in Des Moines, Iowa’s 
capital and largest city, handed the 
President’s gavel to William O. Weaver, 
solo practitioner, of Wapello, a county 
seat town of 1,700. To Iowa’s 3,200 
lawyers, this was hardly noteworthy. 
Ninety-seven per cent of them are ac- 
tive members of their voluntary state 
bar association, and proud of it. The 
three-day schedule included meetings 
of the association’s Board of Governors 
and many committees, the Junior Bar, 
the Iowa Bar Foundation, the Judicial 
Conference called by the Chief Justice, 
and the County Attorneys Conference 
called by the Attorney General. The 
main attraction to lowa lawyers was 
a two-day workshop of continuing legal 
education on bar economics and law 
office management with practical em- 
phasis on the Iowa situation. The law- 
yers took home with them a large vol- 
ume of outlines, schedules, discussion 
notes, suggested forms and procedures 
as an office manual for convenient use 
and reference upon the subjects dis- 
cussed. 

The members reviewed their associa- 
tion’s work during the previous year; 
they noted with satisfaction the follow- 
ing items: The lowa General Assembly 
gave its important second approval to 
the Judicial Amendment to the Consti- 
tution, by a gratifying majority of 
about four to one. This amendment 
was the major item of organized bar 
activity during the year. It would 
provide non-partisan selection of 
judges and better tenure, embodying 
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the provisions of the American Bar 
plan. Other bar-sponsored legislation 
which became law included an increase 
in judicial salaries, improvements in 
the judicial retirement system, a com- 
mon trust fund bill and some technical 
amendments to the corporation code. 
Also noted was the completion and free 
distribution to the members of a 133- 
page volume of Iowa Uniform Jury 
Instructions, the culmination of a five- 
year project by a special committee. 
As they considered plans for the 
future, Iowa lawyers gave priority to 
the campaign for approval of the Judi- 
cial Amendment by the people in a spe- 
cial election to be held in June, 1962, 
which will be the major project of 
their association during the next year. 


Objectives 

The objectives of the Iowa State Bar 
Association, stated in its articles of in- 
corporation, are “To advance the sci- 
ence of jurisprudence, to promote re- 
form in the law, to facilitate the ad- 
ministration of justice, to elevate the 
standards of integrity, honor and cour- 
tesy in the legal profession, to cherish 
a spirit of brotherhood among the 
members thereof. . .” 

The association has sought to achieve 
these purposes by a very practical pro- 
gram of maximum service to its mem- 
bers, to help them to serve the interests 
of their clients and the public. 

The majority of lowa lawyers are 
engaged in general practice, either in 
small firms or singly, in small cities 
and towns which are the county seats 
of ninety-nine counties. The state bar 
program is geared to the practical 
needs and benefit and professional 


services of these lawyers. The major 
emphasis on continuing legal education 
at each annual meeting is indicative of 
this practical service approach. Fur- 
ther evidence is found in the annual 
three-day Iowa Tax School, in Decem- 
ber, attended by about 900 lowa law- 
yers to study the practical problems in 
the preparation of income tax returns. 
The Iowa Title Standards, the legal 
institutes in district and local bar asso- 
ciations throughout the year, the legal 
forms prepared and supplied by the 
association to lawyers at cost, the sur- 
veys of the economic conditions of the 
lawyers and the dissemination of sug- 
gested minimum fee schedules, are ex- 
amples of other activities of service to 
Iowa lawyers, to help them serve their 
clients more efficiently and competently. 


Organization 

A twenty-four-member Board of 
Governors includes one representative 
from each of the twenty-one judicial 
districts, plus the presidents of the 
District Judges’ Association, the Junior 
Bar and the Conference of Bar Presi- 
dents. The board meets at least four 
times a year to direct and develop the 
association’s program, and it reviews 
and authorizes the activities of thirty- 
five association committees. Secretary 
Ed Jones is a lawyer in active practice 
who serves the association as its efhi- 
cient secretary on a part-time basis; 
he is also the association’s capable leg- 
islative representative. The ordinary 
business is conducted in a small but 
efficient five-room suite of offices by 
a clerical staff of four. Meetings of the 
Board of Governors and larger com- 
mittees are usually held in a Des 
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Moines club or hotel. The association 
ncome is devoted to bar programs 
with a minimum of administrative cost 
ind overhead. 


The current regular rate of annual 
dues is $35.00; lawyers in military 
-ervice and newly admitted lawyers pay 
no dues; and $20.00 is paid by other 
young members with fewer than five 
years in practice. 


Judicial Amendment Program 

Since 1857 Iowa has had an elective 
judiciary; candidates run on party 
tickets for six-year terms on the Su- 
preme Court and four-year terms on 
the District Courts. After years of 
study by the state and local bar associ- 
ations, a proposed judicial amendment 
was unanimously endorsed by the 
Board of Governors and submitted to 
the Legislature. It provides for non- 
partisan appointment of judges and 
better tenure, and embodies the essen- 
tial features of the Missouri and Amer- 
ican Bar Association plans. Constitu- 
tional amendments require approval by 
two successive Legislatures and then by 
vote of the people. Approvals by suc- 
cessive Legislatures were obtained in 
1959 and 1961. The final step, approval 
by the people, will be sought in a spe- 
cial election in June, 1962. The Iowa 
State Bar Association was the principal 
sponsor of this amendment in the Leg- 
islature. Lawyers in every judicial 
district and county were organized to 
interview personally all legislators in 
their home communities. Repeated re- 
view and reminder of the subject mat- 
ter resulted in legislative approval by 
a large majority. Committees have now 
been appointed to conduct the cam- 
paign throughout the state to obtain a 
favorable popular vote on the amend- 
ment next year. If that is 
plished, Iowa will be one of the first 


accom- 


states to have this system of selection 
and tenure in mandatory operation in 
the Appellate Court and in all the trial 
courts of general jurisdiction in the 
state. 


Rules of Procedure 

In 1943, after long study of numer- 
ous committees, the association’s pro- 
gram for new rules of civil procedure 
was achieved. Since that time, other 





Hearst Duncan, President of the 
Iowa State Bar Association, 1960- 
1961. 
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William O. Weaver, President of 


the lowa State Bar 
1961-1962. 


Association, 





bar association committees have con- 
sidered amendments and additions, and 
from time to time the rules have been 
amended to promote justice and effi- 
ciency in legal procedure. An impor- 
tant change about two years ago pro- 
vided for more liberal rules of dis- 
covery. After the discovery rules had 
been approved and adopted, the State 
Bar Association transported a panel of 
lawyers by bus to various sections of 
the state to conduct discussions and 
seminars upon the provisions of the 
rules and their most effective use. 
The Iowa State Bar Association has 
been responsible for sponsoring legis- 
lation to provide more adequate judi- 
cial salaries and retirement benefits. 
In the past fifteen years, on at least six 
different occasions, the Legislature has 
approved a salary increase for judges. 


Continuing Legal Education 

The Iowa association has been a 
pioneer in the field of continuing legal 
education and legal institutes. Over 
thirty years ago, lawyers in Northwest 
lowa gathered annually for two or 
three days of study sessions in the 
Lake Okoboji Lawyers’ Chautauqua. 
Since 1937, the state association has 
provided speakers and furnished briefs 
and outlines for use by local bar asso- 
ciations in legal education programs. 

The Tax School, established in 1940, 
is an outstanding three-day program 
held each year to acquaint lawyers with 


the most efficient methods of handling 
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income tax returns and to study 
changes in the regulations and sub- 
stantive law of income taxation. The 
presentations are practically designed 
to enable lawyers to serve their clients 
better in income tax practice, thereby 
also helping to build continuing attor- 
ney-client relationships and developing 
this source of income to Iowa lawyers. 

Annually in May, the tax committee 
conducts a Tax Institute at the College 
of Law of the State University for the 
lawyers in the state who specialize, 
more or less, in tax practice. Although 
attendance is smaller, the Institute pro- 
vides extended discussion of the more 
complex problems in income tax prac- 
tice. 

The workshop programs at the an- 
nual meeting and the legal institutes 
and clinics held in various local bar 
association meetings constitute a help- 
ful and extensive program of legal 
education. 


Title Standards 

The adoption and free distribution 
of Iowa Title Standards to all lawyers 
is further evidence of practical service 
lowa 
does not authorize title insurance. Real 


to members of the association. 


estate practice involves many abstract 
examinations and opinions. Title Stand- 
ards were started in 1941. The current 
edition of Title Examination Standards, 
containing one hundred standards, was 
published in 1955. The committee con- 
tinues its consideration of additional 


Vol. 47 705 








The Iowa State Bar Association 


standards, and also studies and reviews 
problems in the application of existing 
standards. The committee has issued 
over five hundred opinions on title 
problems involving interpretations and 
use of Iowa Title Standards. This proj- 
ect has helped materially to put the 
examination of abstracts upon a high 
professional level. Jesse Marshall, of 
Sioux City, is chairman of the Title 
Standards Committee. 


Group Insurance 

About ten years ago the insurance 
committee made an exhaustive study 
and survey of various group accident 
and health insurance policies. The 
group policies then approved have re- 
mained in effect and have been extend- 
ed and enlarged during the intervening 
years. Membership in the Iowa State 
Bar Association has enabled lawyers to 
save large amounts in their accident 
and health insurance premiums. The 
program has also been extended to 
include a group life insurance policy. 


Publications 

The annual dues provide Iowa law- 
yers with free subscriptions to the 
lowa Law Review and the Drake Law 
Review. In turn, the association makes 
an annual contribution to these two 
law schools for the use of their fine 
law reviews. As a result, all the mem- 
bers receive the two law reviews, and 
the law schools get these subscribers 
without the expense of solicitation. 

The association publishes a monthly 
News Bulletin to report current bar 
activity, items of interest to lawyers, 
and reviews of Supreme Court de- 
cisions. 

Additional activities of the associa- 
tion committees include the following: 

The Bar Economics Committee and 
the Junior Bar have made various sur- 
veys of the legal profession in Iowa, 
including analyses of incomes and re- 





search upon minimum fee schedules. 
These surveys and studies have been 
reported and tabulated, and the results 
furnished to the lawyers. Reports and 
recommendations are made available 
to the officers of the county and dis- 
trict bar associations. The association 
has successfully sponsored legislative 
acts to correct unreasonably low statu- 
tory fees, particularly in probate and 
partition statutes. 

Bread-and-butter aspects of success- 
ful bar activity have also been ex- 
pressed through an active program of 
preparing and distributing legal forms 
approved by the committee and the 
Board of Governors. The Legal Forms 
Committee has long been under the effi- 
cient chairmanship of Wilbur Bridges. 
There are now fifty-two approved 
forms, of which over 250,000 copies 
were distributed to lawyers at cost 
during the past year. 

The Committee on Public Relations 
has been active for many years. It has 
prepared and distributed for printing 
a news column “Legally Speaking” to 
numerous papers of the state. It has 
also prepared and distributed to the 
members and to public institutions, 
thousands of public relations pamphlets, 
including distribution of such pam- 
phets by a Junior Bar 
through an exhibit at the state fair and 


committee 


other exhibitions. This committee has 
also provided news stories, has encour- 
aged and secured some institutional 
advertising for the organized Bar, and 
is assisting in public education in the 
campaign for adoption of the Judicial 
Amendment. 


General Public Welfare 


The Iowa State Bar Association has 
also carried forward its program in the 
field of general public welfare. The 
corporation law committee, for many 
years under the able chairmanship of 
William Z. Proctor, after exhaustive 








Iowa Members of the House of Delegates 
of the American Bar Association 
Ingalls Swisher, Iowa City, State Delegate. 
John D. Randall, Cedar Rapids, Immediate Past President, American Bar 
Association, and former Chairman of the House of Delegates. 


Shirley A. Webster, Winterset, Representing the Iowa State Bar Association. 
Henry J. TePaske, Orange City, Representing the Iowa State Bar Association. 
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study, drafted a complete new corpora- 
tion code for the state, modeled along 
the lines of the Model Business Cor- 
poration Act of the American Bar As- 
sociation. This code was made a majo 
item of the 1959 legislative program of 
the association, was enacted by the 
legislature, and Iowa now operates un- 
der a modern corporation code. 

For the past three or four years, a 
committee under the chairmanship of 
Shirley A. Webster has been conduct- 
ing research and study of the Iowa 
probate laws, which, although amend- 
ed from time to time, do not provide 
an adequate probate procedure for cur- 
rent needs. The committee will draft a 
new probate code which will be spon- 
sored by the association and presented 
to the Legislature. 


Twenty-Year Radio Program 

The Iowa Roundtable is a weekly 
half-hour sustaining broadcast spon- 
sored and conducted by the Iowa State 
Bar Association. It is believed to be 
the oldest continuous program of this 
kind in the country. It is presented by 
Station WHO at a favorable time each 
week and has been in operation for 
twenty years continuously, presenting 
approximately 860 broadcasts. Speak- 
ers of knowledge and experience are 
secured to conduct panels on current 
topics, not limited to legal subjects, 
but of general public interest and con- 
cern. Hiram S. Hunn, of Des Moines, 
serves as chairman of the committee 
in charge of the program. 

The American Citizenship Commit- 
tee has sponsored and conducted a 
program of granting a citizenship 
award to the senior in each high school 
who is selected by his faculty for hav- 
ing demonstrated the highest standards 
of citizenship. The award consists of a 
medal and certificate which are usually 
presented at each school’s awards as- 
sembly by some lawyer in the county. 
The lowa Bar 
operated in this project by providing 
funds for the cost of the awards. 

The American Citizenship Commit- 
tee has also developed a program 
of Senior Court Days, widely used 
throughout the state. High school 
senior classes are invited to observe an 
actual trial or a mock trial conducted 
from a script by the judge and the law- 
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yers in the county. Students become 
acquainted with judicial procedure, 
gain some direct knowledge of trials 
and obtain better understanding of 
their legal rights and the citizen’s re- 
sponsibility as a witness and juror. 


The lowa State 
Bar Foundation 

Burt J. Thompson, of Forest City, 
a patriarch of the Iowa Bar. took the 
lead in the establishment of the lowa 
State Bar Foundation, a non-profit 
corporation organized in 1945. The 
Foundation now holds a trust fund of 
approximately $190,000 which is care- 
fully invested and conservatively ad- 
ministered and expended by its Board 
of Directors. Nearly all of the money 
for the fund was contributed by Iowa 
lawyers in addition to their annual bar 
association dues. The fund income and 
some of the principal contributions 
have been used to support bar associa- 
tion projects which qualify for the 
maintenance of the corporation’s tax- 
exempt status. The Foundation has not 
conducted an independent program of 
activities but has financed bar associ- 
ation committees in fields of legal re- 
search, American citizenship, surveys 
and studies of the administration of 
justice and judicial reorganization. 
Award of Merit 

Annually, the Iowa State Bar Asso- 
ciation makes an award of merit to an 
outstanding Iowa lawyer for public 
service and service to the profession. 
This consists of an engraved silver 
plate, properly inscribed, and an ap- 
propriate certificate. It is presented at 
the annual banquet meeting of the 
association. 


Iowa have 


demonstrated 
that their state bar association is im- 
portant to them; they cannot afford 


not to be members; they actively sup- 


lawyers 


port its program. 


An active and useful bar association 
program inevitably stimulates a pro- 
fessional idealism, the aim to achieve 
the highest possible standards of ethics 
in the profession and the highest stand- 
ards of competence in service to clients 
and the public. The ideals and objec- 
tives expressed in the articles of in- 
corporation are very real; they perme- 


Lloyd Karr, Vice President of the 


Iowa State Bar Association. 


The Iowa State Bar Association 





Edward H. Jones, Secretary of 


the lowa State Bar Association. 





ate the whole broad program of asso- 
ciation activity. 

The Iowa State Bar Association has 
established a prestige and a strong in- 
fluence in the state as a result of its 
outstanding program of public service 
and public interest. In legislation, the 
bar association endorsement has been 
unusually influential and effective. A 
large proportion of its legislative pro- 
gram has been enacted because the Bar 
has been careful to endorse and sup- 
port only important proposals which 
should become law and are in the pub- 
lic interest. Such an image is developed 
slowly, and requires and deserves con- 
tinuing effort to be maintained. 

The accomplishment of bar associa- 
tion objectives is the result of close co- 
ordination of organized Bar activity at 
all levels. There is a direct liaison and 
strong co-operation between the nation- 
al, state, district and county bar or- 
ganizations. Some of the state bar com- 
mittees have twenty-one members to 
give representation to each judicial 
district in the state. 


American Bar Association 
Activities 

The Iowa State Bar Association and 
its activities are fully co-ordinated 
with the 
Iowa has had two Presidents of the 


American Bar Association. 


American Bar Association—most re- 
cently, John D. Randall, of Cedar 
Rapids, who is now the immediate past 
president, having served in 1959-1960. 
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In 1887-88, George G. Wright, of Des 
Moines, was President. 

Burt J. Thompson received the Amer- 
ican Bar Foundation award in Febru- 
ary, 1960, for the lawyer in active prac- 
tice for more than fifty years who has 
adhered to the highest principles of the 
legal profession. 

Generally, lowa bar committee chair- 
men and members are associated with 
the American Bar Association Commit- 
tees and Sections on the same subject, 
so that information and activities can 
be co-ordinated and mutually sup- 
ported. 

Members of the Iowa State Bar As- 
sociation are also active in the work of 
the American Bar Association. Present 
Iowa lawyers who are chairmen of 
American Bar Association committees 
are S. David Peshkin, of the Member- 
ship Committee; Mason Ladd, of the 
Special Committee on Military Justice; 
and Henry J. TePaske, of the Special 
Committee on Tactics, 
Strategy and Objectives. William O. 
Weaver is Chairman of the Committee 
on Corporate Law in Agriculture of 
the Section of Corporation, Banking 


Communist 


and Business Law. 

As a pioneer in many fields of or- 
ganized bar activity, and with a con- 
tinuing program for service to lawyers 
and promotion of the public interest, 
the Iowa State Bar Association looks 
to the future with plans to develop and 
expand its program in areas already 
served and in new areas that will de- 
serve attention. 
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The Crime or Fraud Exception 


to the Attorney-Client Privilege 


by James A. Gardner 


(CONFIDENTIAL communications 
between a client and his attorney are 
privileged.! Stripped of all its labyrin- 
thine ramifications,? this statement 
covers the basic idea of that highly 
personal relationship, the preservation 
of which is an important factor in the 
administration of justice in an adver- 
sary system of litigation. Elsewhere, 
the writer has evaluated the privilege, 
justifying it on the basis of “the prin- 
ciple of human dignity and inviolate 
personality”,® the policy promotive of 
free communications between the client 
and his attorney* being only one of 
the components which go to make up 
this more inclusive whole. 

While the lawyer undoubtedly has a 
high duty to preserve inviolate the 
confidences of his client, an ethical 
duty which extends beyond the legal 
protection afforded by the privilege,® 
in the last analysis the claim of society 
comes first. In the Canons of Profes- 
sional Ethics this principle has been 
stated thus: 


[A]lbove all a lawyer will find his 
highest honor in a deserved reputation 
for fidelity to private trust and to pub- 
lic duty as an honest man and as a 
patriotic and loyal citizen.® 


There is a delicate balancing of this 


“fidelity to private trust” and fidelity 
to “public duty”, but when the conflict 
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In this article, the author discusses an exception to the rule that 
communications between an attorney and his client are privileged; 
the so-called “crime or tort exception” applies when a lawyer’s advice 
is sought as an aid to the commission of a future wrong. Mr. Gardner 
discusses the rationale of the exception, its scope and the proof that 


is needed to bring it into play. 


* of the California Bar (Fresno) 


is sharp, the duties of citizenship 
weigh more heavily in the balance. The 
paramountcy of one’s duty to society 
is based upon a moral principle which 
in an earlier period was recognized 
as a fundamental law of nature.’ It 
represents an example of the close 
parallel of the law with morals in all 
of its various branches. The late Jus- 
tice Cardozo, in an important and re- 
lated aspect, stated the connection as 
follows: 


What really matters is this, that the 
judge is under a duty, within the limits 
of his power of innovation, to maintain 
a relation between law and morals, be- 
tween the precepts of jurisprudence 
and those of reason and good con- 
science.§ 


The essential scope of the relation- 
ship of attorney and client the writer 
has defined and summarized elsewhere 
in the shorthand term, “the face-to-face 





relationship”.® But even when so re- 
stricted, not all such communications 
are privileged. One healthy exception 
to the rule of privilege is when pro- 
fessional advice is sought as an aid to 
the commission of a future wrong. 
Known as the crime or tort excep- 
tion,!° it is a practical illustration of this 
parallel of law and morals,'! the exist- 
ence of which is essential to the devel- 
opment of great systems of law in 
advanced stages of civilization.'* A 
distinguished chancellor has stated the 
case well when he said that this ex- 
ception “puts the question of privi- 
leged communications on [the] high 
ground[s] of honesty and integrity, 
worthy of the dignity and honor of the 


7°13 


profession of-the law 


Exception Is 
Well Established 

Not even the heartiest proponents of 
the privilege have opposed the crime 





1. For a careful discussion of all aspects of 
the attorney-client privilege, see 8 Wigmore, A 
TREATISE ON THE ANGLO-AMERICAN SYSTEM OF 
Eviwence In Triats at Common Law, §§2290-2329 
(3d ed. 1940) (hereinafter cited as W1cmore) ; 
for a good shorter account, see McCormick, 
HANDBOOK ON THE Law or Evipence, Ch. 10 
(1954) (hereinafter cited as McCormick.) 

2. Loc. cit. note 1. [See also the excellent 
definition by Wyzanski, D.J., in United States 
v. United Shoe Machinery Corp., 89 F. Supp. 357 
(D. Mass. 1950) .] 

3. A Re-Evaluation of the Attorney-Client 
Privilege, 21-46 (unpublished master's thesis, 
Law School of Columbia University, 1958). 

4. See 8 Wigmore §2291. 


5. American Bar Association, CaNons oF 
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PROFESSIONAL Eruics, Canon 37. 

6. Canon 32. 

7. See generally: Corwin, The “Higher Law” 
Background of American Law, 42 Harv. L. Rev. 
149 (1928-29). 

8. Cardozo, THe Narure oF THE JupIcIaAL 
Process 133-34 (1921). 

9. Loc. cit. note 3, 11 et passim. 

10. See 8 Wigmore §2298-2299; McCormick 
§99; Note, 125 A.L.R. 508 (1940), containing 
an excellent collection of cases. 

11. This is also recognized in the Canons of 
Professional Ethics. See Canon 37. 

12. See generally: Pound, Law anp Morats 
(2d ed. 1926). 

13. Green, V. C., in Matthews v. Heagland, 
48 N. J. Eq. 455, 21 Atl. 1054, 1060 (1891). 
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or tort exception, and it is now a well- 
established part of our law of attorney- 
client privilege. Its development as a 
body of well-reasoned precedents, cor- 
related with sound principles, is a rel- 
atively recent one, however. Judicial 
empiricism being what it is in the com- 
mon law tradition,'* this is necessarily 
the case. There still remains some un- 
certainty on the part of the Bench and 
Bar as to when and how the exception 
should be invoked and used effectively. 
More, even when the principles are 
adequately formulated, there remain 
areas where the law has not developed 
to the point of final certainty of pro- 
cedural principle, and other peripheral 
areas of doubt in cases of specific 
application. 

The problems are mostly of a seri- 
ous and practical nature. Therefore, 
the exception merits careful considera- 
tion. The rule divides itself easily into 
three parts: (1) Its justification or 
rationale; (2) the scope of the excep- 
tion; and (3) problems relating to the 
proof necessary to bring the rule into 
play (thereby enabling the courts to 
compel disclosure). The first and sec- 
ond parts are well settled today, though 
the second has caused some trouble in 
the past. The third part is substantially 
settled but with some apparent mis- 
understanding by the courts and differ- 
ences of application to an uncertain 
extent. 

The rationale of the exception was 
laid down in the leading English case 
of Regina v. Cox,'° where the court 
explained and justified the rule with 
reference to the two possible situations 
in which it might be brought into play. 
This case involved a prosecution for 
conspiracy to defraud a judgment 
creditor by transfer of the debtor’s 
property, and the communications of 
the debtor and his solicitor with re- 
spect to preventing the collection of 
the judgment in this manner were held 
not to be privileged. The court ex- 
plained the matter thus: 


In order that the rule may apply, there 
must be both professional confidence 
and professional employment, but if 
the client has a criminal object in view 
in his communications with his solici- 
tor one of these elements must neces- 
sarily be absent. The client must either 
conspire with his solicitor or deceive 
him. If his criminal object is avowed, 


the client does not consult his adviser 
professionally, because it cannot be the 
solicitor’s business to further any crim- 
inal object. If the client does not avow 
his object, he reposes no conhdence, 
for the state of facts which is the foun- 
dation of the supposed confidence, does 
not exist. The solicitor’s advice is ob- 
tained by a fraud.!® 


This is the classic statement of the 
raison d’étre of the rule. Dean Wig- 
more applied his usual cogent reason- 
ing to the subject in the following 
passage: 


It is possible, of course, to take 
merely the practical point of view, and 
to declare that the privilege must at 
least cease to be a cloak for criminal 
conspiracy, regardless of its logic, and 
to contrive an arbitrary limit for this 
exception. But it seems hardly neces- 
sary thus to do violence to the theory 
of the privilege. Looking at the rea- 
sons of policy upon which it rests 
(ante, §2291), they appear by their 
natural limits to end with the same 
conclusion. They predicate the need of 
confidence on the part not only of in- 
jured persons, but also of those who, 
being already wrongdoers in part or 
all of their cause, are seeking legal 
advice suitable for their plight... But 
these reasons all cease to operate at a 
certain point, namely, where the de- 
sired advice refers not to prior wrong- 
doing, but to future wrongdoing. From 
that point onwards, no protection is 
called for by any of these considera- 
tions.17 


Dean Wigmore raised the question 
as to the scope of the rule by asking 
three questions: “(1) Must not the 
advice be sought for a knowingly un- 
lawful end? (2) Must not the unlaw- 
fulness be either a crime or a civil 
wrong involving moral turpitude? (3) 
Must not the attorney have so far aban- 
doned his professional attitude as to 
have become, by assent to the design, 





14. See Pound, The Theory of Judicial De- 
cision, 36 Harv. L. Rev. 641, 802, 940, passim, 
esp. at 953 (1923). 

15. Regina v. Cox, [1884] L.R. 14 Q.B. Div. 
(Eng. 153 C.R.R. (See also: Standard Fire Ins. 
Co. v. Smithhart, 183 Ky. 679, 211 S.W. 441, 5 
A.L.R. 972 (1919). 

16. Regina v. Cox, supra; Matthews v. Hoag- 
land, 48 N. J. Eq. 455, 469, 21 Atl. 1054 (1891). 

17. 8 Wicmore §2298 at 574. 

18. Id. §2298 at 574. 

19. Securities and Exchange Commission v. 
Harrison, 80 F. Supp. 226 (D.D.C. 1948); 
O’Rourke v. Darbishire, [1920] A.C. 581 (Eng. 
H. L.); In re Selser, 15 N. J. 393, 105 A. 2d 395 
(1954). 

20. Op. cit. note 12. 

21. Hughes v. Boone, 102 N. C. 137, 9 S.E. 286 
(1889); Foster v. Hall, 12 Pick. 89, 22 Am. Dec. 
400 (Mass. 1831); Bank of Utica v. Mersereau, 
3 Barb. Ch. 528, 49 Am. Dec. 189 (N. Y. 1848); 
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a partaker in the client's intended 
wrong?” Wigmore answered the first 
question in the affirmative, the second 
and third in the negative. Thus, his 
conclusion is that the exception should 
cover all cases of crime or civil 
wrong.'* There remains some disagree- 
ment as to relaxation of the require- 
ment of moral turpitude.!® 

The early cases tended to confine the 
principle more narrowly than is gener- 
ally true today. This was natural when 
the exception was only gaining a foot- 
hold in the law and its limits were be- 
ing worked out by “the judicial empiri- 
cism of the common law tradition”.?° 
Thus, the courts talked about the ex- 
ception as being limited to cases of 
violations of the criminal law that are 
malum in se and not merely malum 
prohibitum.?! It is now well estab- 
lished that the exception covers at least 
all crimes and civil frauds.** But there 
are at least two jurisdictions which in 
the twentieth century have limited the 
rule to cases involving moral turpi- 
tude.2® A leading case in the United 
States Supreme Court limited the rule 
to cases where the party was being 
tried for the crime in furtherance of 
which the ommunication was made,?* 
but this case has been criticized by 
Wigmore?* and has not been followed 
generally.?® 

Some of the cases have limited the 
rule to situations where the wrong was 
apparent on the face of the matter at 
the time of the consultation.** This is 
illustrated by the case of Graham v. 
People.2* There, in a prosecution for 
murder, the court held that error was 
committed in admitting in evidence 
testimony of a lawyer who drew a lease 
for a farm of the deceased to the de- 
fendant shortly before the homicide 
was committed, the theory of the prose- 





Cromack v. Heathcote, 2 Brod. & B. 4, 129 Eng. 


Repr. 857 (1820). 

22. See text at note 21, ante: note 34, post. 

23. Emerson v. Western Auto Indem. Assn., 
105 Kan. 242, 182 Pac. 647 (1919); Supplee v. 
Hall, 75 Conn. 17, 52 Atl. 407 (1902). 

24. Alexander v. United States, 138 U. S. 353 
(1891). 

25. 8 Wiemore §2298, note 1 at 575. 

26. Clark v. State, 261 S.W. 2d 339 (Tex. Crim. 
App. 1953), cert den. 346 U. S. 855; In re 
Selser, 15 N. J. R., 393, 105 Atl. 2d 395 (1954). 

The federal courts follow their own rules of 
privilege in non-diversity of citizenship cases. 
See 4 Moore, Feperat Practice 26.23 [9] (2d 
ed. 1950). 

27. Alexander v. United States, 138 U. S. 353 
(1891); State v. Barrows, 52 Conn. 323 (1884) 
dictum. 

28. Graham v. People, 63 Barb. 468 (N. Y. 
1872). 
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cution being that the defendant intend- 
ed to forge the signature of the de- 
ceased and to murder him in order 
that the forgery might go undetected. 
The court reasoned that the advice 
sought and the instruments procured 
from the attorney were in themselves 
wholly irrelevant and in no manner 
necessarily connected with any crime, 
nor could they in any way aid in the 
commission of any fraud or crime, and 
that the assumption that the defendant 
had committed any fraud or contem- 
plated any crime in connection with 
the instruments was merely conjec- 
tural.29 But the rule is well established 
to the contrary.*° 


Three Problems 
of Proof 

As to the problems of proof, these 
divide themselves into three parts: (1) 
The quantum of proof required; (2) 
the kind of proof which is satisfac- 
tory; and (3) a new possibility of pre- 
liminary disclosure which has been 
raised. As to the first problem, some 
early cases indicated that a mere 
charge of fraud was sufficient to bring 
the rule into operation.*! But it is 
now clear that more than this is re- 
quired.*? The general rule relating to 
the admission of evidence** would 
require a finding by the court that the 
advice was sought for the purpose of 
committing a crime or tort.*4 But it 
is now well settled, both in England 
and the United States, that the correct 
quantum of proof is that which is suf- 
ficient to make out a prima facie case 
(or that which lends “color” to the 
charge of illegality).*° At this point 
the court should compel disclosure and 
admit the testimony in evidence. There 
is no prerequisite that the court make 
a finding preliminary to admission of 
the evidence.*® 

What is a prima facie case? This 
has given the courts difficulty in two 
respects: first, as to the meaning of 
the term in this particular context; 
second, as to how much proof should 
be required before compelling disclo- 
sure of the allegedly privileged com- 
munication. How much more is neces- 
sary than a mere charge? It is clear 
that mere inconsistent statements are 
not sufficient.** It is equally clear that 
mere suspicious circumstances are not 
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enough.*® Legal rights must depend 
upon valid principles of evidence. To 
hold otherwise would be to stultify 
“the science of judicial proof”. There 
must be at least some evidence from 
which a permissible inference might 
reasonably be drawn as to the client’s 
harboring a wrongful purpose in seek- 
ing the consultation.*® Some confusion 
has arisen out of a misunderstanding 
of the language of the Court in Clark v. 
United States,*° wherein it was pointed 
out that the mere charge of illegality 
is not sufficient; there must be a suffi- 


‘ 


cient showing of illegality to “give 
color to the charge” or to establish 
illegality as a prima facie matter.*! 
But are the two expressions synony- 
mous? Does “color” here imply a 
degree of horizontal proof which in- 
cludes all of the links in the chain? 
Does prima facie have the same mean- 
ing here as in the law of proof gener- 
ally, or is it used more loosely so as to 
require only some evidence of wrong- 
doing in order to rebut the presump- 
tion which ordinarily is raised? +4? 

In United States v. Bob,*® the Cir- 
cuit Court of Appeals treated the word 
“charge” as referring to “the crime 
charged in the indictment”, whereas 
the term has reference to the alleged 
fraudulent purpose for which the legal 
advice is sought. But in the Bob case, 
the court took the word “case” in the 
term “prima facie case” to refer to the 
case in which the defendant was being 
prosecuted (rather than the prima facie 
evidence of a wrongful purpose in 
seeking the legal advice). This seems 
to be a misapprehension of both the 
kind and degree of proof required.** 





James A. Gardner was born in 
Georgia in 1920. He was graduated 
from Georgia Southern College and 
the Harvard Law Sehool and re- 
ceived an LL.M. degree from Colum- 
bia, where he was a Harlan F. Stone 
Fellow. He has practiced law in 
Southern California since 1948 and 
is at present a Deputy City Attorney 
in Fresno, California. 





It will make the burden relatively 
easier when the client is a criminal 
defendant under indictment or when 
the district attorney has the evidence 
necessary to obtain an indictment. On 
the other hand, such a requirement 
would make proof of wrongful purpose 
more difficult if not impossible when 
there is not enough independent evi- 
dence for an indictment or case for 
civil wrongdoing*® but there is some 
evidence of a wrongful purpose in 
seeking legal advice. These alternatives, 
however, do not present a sword that 
cuts both ways, since. “the misappre- 





29. The problem, which the court failed to 
analyze correctly, arose from the fact that there 
was no wrongfulness of purpose of the consulta- 
tion unless the client's motive was murder. 

30. In re Selser, 15 N. J. R. 393, 105 A. 2d 395 
(1954). 

31. Williams v. Quebrada R. Land & Copper 
Co., [1885] 2 Ch. 75 (Eng.); Phillips v. Holmer, 
[1867] 15 Week Rep. 578 (Eng.) 

32. But there-is some authority to the effect 
that when both the attorney and his client are 
charged with fraud, the privilege ceases, at 
least to the extent that the attorney may be 
permitted to clear his name. Relf v. Cameron, 
51 S. D. 554, 215 N.W. 881 (1927). United States 
v. Weinberg, 129 F. Supp. 514 (D. C. Pa. 1955). 

33. 2 Wiemore §487; McCormick §70. 

34. The traditional phrase used is “crime or 
fraud”. 

35. See discussion in text at notes 51 ff., 74 
ff. post. 

36. O’Rourke v. Darbishire, [1920] A. C. 581 
(Eng. H. L.); Clark v. United States, 289 U.S. 1 
(1933). 

37. Nadler v. Warner Co., 321 Pa. 139, 184 Atl. 
3 (1936). 

38. See Securities and Exchange Commission 
v. Harrison, 80 F. Supp. 226 (D.D.C. 1948). 


39. See note 38, ante. 

40. 289 U.S. 1, 14. 

41. Id. 14. “‘There must be a showing of a 
prima facie case sufficient to satisfy the judge 
that the light should be let in.”’ The court then 
analogized from the crime or fraud exception: 
“To drive the privilege away, there must be 
‘something to give color to the charge*, there 
must be prima facie evidence that it has some 
foundation in fact” (per Cardozo, J.). See also 
case cited in note 38, ante. 

42. Neither Clark v. United States, 289 U.S. 1 
(1933), nor O’Rourke v, Darbishire, [1920] A. C. 
581 (Eng. H. L.) make fhis clear. 

43. United States v. Bob, 106 F. 2d 37, 125 
A.L.R. 502 (2d Cir. 1939). 

44. In the Bobs case, supra, proof of the 
wrongful purpose of the client depended upon 
proof of the crime charged in the indictment. 
See note 29, ante. 

45. And when the attorney's testimony is 
necessary to complete some link in the chain of 
evidence that is required to make out a prima 
facie case, unless the wrongdoing for which 
consultation was sought and the crime with 
which the party is charged (or the civil case 
in litigation) are identical, in which case the 
result would be the same. 
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hension”4® seems unlikely to occur 
except in those cases in which the de- 
fendant is being charged with a crime 
that actually occurred subsequent to 
the attorney-client consultation (if not 
one for which he has already been 
indicted ). 

It has been indicated by the courts 
that there are circumstances under 
which it is permissible for an attorney 
to come forward and speak to the 
court, and there are other circum- 
stances under which it is the duty of 
the attorney to come forward and tell 
the court what he knows.*? It is clear 
that the attorney may come forward 
voluntarily, 
violate the privilege by making a dis- 


so long as he does not 


closure when the case does not fall 
within the crime or tort exception. But 
he cannot be compelled to come for- 
ward until there has first been a foun- 
dation laid, by introducing sufficient 
evidence to support the charge of 
wrongfulness of purpose of the client 
in seeking the consultation.4s Some 
safeguard is essential. The harm which 
might result from unjustified disclo- 
sure is well recognized. In Hamil & 
Co. v. England,*® the court recognized 
that the privilege did not attach but 
pointed out the difficulty in practical 
application of the rule when disclosure 
is compelled, which is “That in giving 
practical application to the rule ‘the 
secret must be told in order to see 
whether it ought to be kept’”. This 
cannot be avoided, and the court must 
make the determination in the light of 
the facts of the particular case. Never- 
theless, the court must act cautiously 
“so as to defeat any attempt to disclose 
communications, by subterfuge or false 
color”.5° 


The amount of proof which should 
be required to make out a prima facie 
case is not entirely clear.5' Where 
there is a crime following consultation 
under circumstances which raise sus- 
picion,®? or a crime of such a nature 
that its execution would seem to re- 
quire legal guidance,®* perhaps this 
should be sufficient to make a prima 
facie case. Difficulties have occurred 
in the past that have not been resolved, 
and the courts have not been too literal 
in applying the strict technicalities of 
proof requirements.°4 The cases di- 
vide themselves into two groups. 





One group congists of those cases in 
which there is a consultation wherein 
criminal or wrongful intent is revealed, 
and the attorney comes forward and 
offers to talk.5° This raises problems as 
to blackmail and ethical matters.°° 
Should the attorney be one on whom 
a duty devolves to catch his client and 
report it when the illegality does not 
appear from the consultation itself? 
The writer believes that it should not 
be expected of him. The sense-of- 
treachery argument which Wigmore 
makes in answer to Bentham is highly 
persuasive on this point.°* Further- 
more, to place this obligation on the 
lawyer would be to displace his role 
as confidant and to pervert the func- 
tion of counselling.®* Yet it does not 
seem unreasonable that he should be 
permitted to come forward to offer 
evidence when the illegality appears on 
the face of the communication or from 
an uncontroverted scheme which the 
attorney is able to make out, either at 
the time of the consultation or later. 
In fact, the Canons of Professional 
Ethics clearly recognize the attorney’s 
duty to come forward generally in 
such cases,°” and he has a legal duty 
to come forward and make disclosure 
when he is himself a party to the 
wrongdoing.®° 


What About 
Eavesdropping? 

A question could arise also as to the 
right or duty of a third party over- 
hearing a conversation between the 
client and his attorney to come for- 
ward and tell what he has heard. The 
answer to this might depend upon the 
rule as to eavesdropping on privileged 
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communications in the particular juris- 
diction.“! In other circumstances, it 
might turn on the rules relating to 
communications of joint clients, clients 
having a common problem or subject 
matter, or persons serving as agents to 
the client or the attorney and reason- 
ably necessary to the maintenance of 
the relationship.®? As to the eavesdrop- 
ping exception, the writer submits that 
it is unsound. The law should not tar- 
nish the moral element in justice as 
one of the ends of law through the use 
of immoral means to achieve a lawful 
end. To do so not only encourages 
lawlessness in the enforcement of the 
law,®* but it stultifies the law by mak- 
ing the term “justice” self-contradic- 
tory.°* The temple of justice should be 
kept clean.®° 

Suppose however that the communi- 
cation which the eavesdropper over- 
hears pertains to the accomplishment 
of an unlawful purpose in the future? ®® 
That should not change the result. One 
bad act cannot excuse another, more 
especially when it pertains to the 
achievement of justice in our courts. 
Furthermore, the law cannot afford to 
sanction immoral conduct or to put a 
premium on such conduct under any 
circumstances. Nor is the interest of 
the law in bringing the offender to 
justice any greater in this situation 
than in the case where the consultation 
pertains to a past crime and is there- 
fore not for an unlawful purpose. But 
in circumstances of the second type set 
out above, which exclude evidence ob- 
tained by eavesdropping, such a third 
person should stand in the same posi- 
tion as the attorney with reference to 
the right or duty to come forward and 





46. That. is, the application of the rule after 
the fashion of the court in the Bob case. 

47. See notes 27 and 39, ante. 

48. Clark v. United States, 289 U.S. 1 (1933). 

49. Hamil & Co. v. England, 50 Mo. App. 338 


51. People v. Singh, 123 Cal. App. 365, 11 P. 
2d 73 (1932). 

52. Sawyer v. Stanley, 241 Ala. 39, 1 So. 2d 
21 (1941), is an illustrative case. And see Mc- 
Cormick 202, note 5. 

53. Quaere as to United States v. Bob, 106 F. 
2d 37, 125 A.L.R. 502 (2d Cir. 1939). 

54. United States v. Bob, 106 F. 2d 37, 125 
A.L.R. 502 (2d Cir. 1939); In re Selser, 15 N. J. 
393, 105 A. 2d 395 (1954); Sawyer v. Stanley, 
241 Ala. 39, 1 So. 2d 21 (1941). 

55. Generally the cases seem to allow this. 
Standard Fire Ins. Co. v. Smithhart, 183 Ky. 
679, 211 S.W. 441, 5 A.L.R. 972 (1919); Gebhardt 
v. United Rys. Co., 220 S.W. 677, 9 A.L.R. 1076 
(Mo. Sup. 1920). See also Maier v. Noonan 
174 Cal. App. 2d 260, 344 P. 2d 373 (1959) (hear- 
ing in Supreme Court denied) . 

56. See People v. Singh, supra. 

57. 8 WicMoreE §2291 at 557. 
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58. Louisell, Confidentiality, Conformity and 
Confusion: Privilege in Federal Courts Today 
31 Tut. L. Rev. 101, 111-113 (1956). 

59. See text at notes 47, 55. The Canons of 
Professional Ethics recognize this obligation. 
See Canons 37, 41 and 

60. This is true even if the matter is generally 
an academic one. 

61. The general rule is discussed in 8 Wicmore 
§2326 (favoring); McCormick §79 (critically). 

62. See McCormick §95 (The Confidential 
Character of the Communications); 8 Wicmore 
$2312, §2311, §2301, §2328, 141 A.L.R. 553 (1942), 
53 A.L.R. 369 (1927), 139 A.L.R. 1250 (1942), 
Untrorm Routes, R. 26(2). 

63. E.g., see People v. Cahan, 44 Cal. 2d 434, 
282 P. 2d 905, 50 A.L.R. 2d 513 (1955). 

64. See discussion of the various ideas of 
justice in Pound, Justice Accorpinc to Law 2 
et seq. (1951). 

65. We degrade both humanity and the law 
when we make the law and its agencies parties 
to lawless conduct. See generally: Hall, Police 
and Law in Democratic Society, 28 Inn. L. J. 133 
(1953). 

66. Clark v. State, 261 S.W. 2d 339 (Tex. Crim. 
App.., 1953), cert. den. 346 U. S. 855. 
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tell what he knows. If the attorney 
fails to come forward or to disclose 
under compulsory process what has 
transpired, this additional source of 
evidence might well be available and 
should not be overlooked. 

The other group consists of those 
cases in which the attorney is at least 
a silent party to a criminal conspiracy 
with his client or clients.°7 In these 
cases, the attorney will almost never 
appear voluntarily. Here, the prima 
facie rule (or requirement of color) 
must be brought into play. 

The problem of bribery of public 
officials raises another question of 
justification of the privilege, since 
political lawyers are often used for this 
purpose, and the lawyer’s testimony 
may constitute a link in the chain of 
proof essential to a conviction. The 
late Judge Samuel Seabury, of the New 
York Court of Appeals, maintained 
that the privilege should not apply in 
any event in connection with dealings 
of clients through attorneys with pub- 
lic officials or in relation to public 
affairs.°8 There is certainly less justi- 
fication for the preservation of the 
privilege when the attorney is used as 
a “go between” in a transaction than 
when he is acting in the capacity of 
counsellor or conducting litigation. 
The writer believes however that to 
deny the privilege here, if the attorney- 
client relationship exists in actuality, 
would tend to undermine the privilege 
in other areas where the claim to recog- 
nition is more compelling.®® 

The criminal syndicate is a different 
problem and raises the question as to 
whether its members are entitled to the 
benefits of the privilege at all. The 
Committee To Suggest Improvements 
in the Law of Evidence of the Section 
of Judicial Administration of the 
American Bar Association has _rec- 
ommended that in all cases involving 
“organized criminal syndicates” the 
privilege should be abolished.?® The 
writer agrees with this position. Ade- 
quate protection would be afforded in 
the rule requiring that sufficient evi- 
dence to give color to the charge of the 
existence of conspiracy should be 
offered, and the attorney should be 
connected with the conspiracy by the 
same quantum of proof (when an at- 
torney is involved). The court should 





712 American Bar Association Journal 


not be required to make a specific find- 
ing of conspiracy, but only a finding 
that sufficient evidence has been ad- 
duced to give color to the charge.7! 
This rule would not only strike a legiti- 
mate blow at organized crime and its 
mouthpieces, but it would afford some 
protection against the type of situation 
that Judge Seabury sought to improve 
by delimitation of the privilege in the 
traditional area of its coverage. 

Some protection against use of the 
privilege for an illegal purpose might 
be afforded by having a rather light 
rule of proof to rebut the presumption 
of consultation for a legitimate pur- 
pose, the disclosure to be first made to 
the court in chambers and in confi- 
dence.*? The court would thus be given 
an opportunity to determine preliminar- 
ily whether the entire res gestae indi- 
cated that a sufficient case had been 
made out to dispel the presumption of 
privilege.** 

Wigmore was aware of the problem. 
He suggested that when the state has 
introduced some evidence of crime, the 
burden should shift to the proponent 
of the privilege to show that the con- 
sultation was for a lawful purpose.*4 
While this position has merit, it poses 
the problem as to how the attorney can 
carry the burden without revealing the 
confidences that it may be his duty to 
protect.‘5 More, at the criminal Bar, 
one’s professional standing with that 
part of the community from which he 
draws his clientele could be easily 
jeopardized by disclosures under cer- 
tain circumstances.*® Yet mere “color” 
seems to be less than proof of all the 
“links in the chain” essential to make 
out a prima facie case. Furthermore, 
there are many cases which actually 





require fewer than all of the elements 
of the prima facie case to find that the 
presumption of privilege has been re- 
butted.77 These decisions can only be 
explained as the result of a misunder- 
standing of the rule requiring proof of 
a prima facie case, a relaxation of the 
strict requirements of that rule, or a 
rule apparently being followed in some 
jurisdictions to the effect that “color” 
of crime or wrong only is required to 
dispel the presumption (or inference) 
of privilege.“ 

We have been warned against the 
attacks upon procedural safeguards 
that afford protection to unpopular ele- 
ments in our society in times of social 
unrest.‘ These dangers are no more 
to be minimized than the dangers of 
reducing the protections afforded by 
the criminal law, which developed soci- 
ety provides in its healthy states. Nor 
is the criminal as an individual to be 
denied the legal protection afforded by 
procedural due process, the right to 
counsel and the rule of law. Taking 
away the privilege in proper cases is 
only the application in law of the in- 
ference afforded by common sense in 
context, in order to dispel the pre- 
sumption which arises upon proof of 
consultation of an attorney in his legal 
capacity and in confidence by a client, 
which presumption is ordinarily left 
unopposed.8® The principles of fair 
procedure must be adhered to as one 
of the values of civilization. But on a 
balancing of interests, the privilege 
does not have the same right to pro- 
tection in fringe areas when other in- 
terests figuring in the fair administra- 
tion of justice are placed in the scale 
on the side of the social interest in 


accurate fact-finding.*! 





67. United States v. Bob, 106 Fed. 2d 37, 125 
A.L.R. 502 (2d Cir. 1939); Clark v. State, 261 
S.W. 2d 339 (Tex. Crim. App. 1953); Quaere 
as to In re Selser, 15 N. J. 393, 105 Atl. 2d 395 
(1954). 

68. Address before the American Law Insti- 
tute, Washington, D. C., May 7, 1932 (New 
York Heravp-Trisune, May 8, 1932; quoted in 
part in 8 Wicmore 580-81); 18 A.B.A.J. 371 
(1932). 

69. In such case there is the additional argu- 
ment that the advice was sought for a non-legal 
purpose. 8 WicmMorE §§2296-2297; McCormick 
§92; Riser Co., Inc. v. Loew’s, Inc., 194 Mis. 119, 
81 N.Y.S. 2d 861 (1948). 

70. 8 Wiemore §2299 at 582. 

71. By analogy (see text at notes 32-39, 
ante.) See In re Selser, 15 N. J. 393, 105 A. 2d 
395 (1954). 

72. The analogy which the writer has in mind 
is the preliminary disclosure provision relating 
to the claim of privilege now existing as a part 
of the English practice. 


73. Perhaps nowhere more than here are there 
likely to arise circumstances under which coun- 
sel of the criminal Bar will want to test a ruling 
of a particular court. 

74. 8 Wicmore §2299 at 580. 

75. Cf. quotation in text at note 49, ante. 

76. This apparently is the reason counsel 
sought to contest the ruling by risking contempt 
in the case of In re Selser, 15 N. J. 393, 105 A. 
2d 395 (1954). 

77. E.g.: Compare Sawyer v. Stanley, 241 Ala. 
39, 1 So. 2d 21 (1941), with S.E.C. v. Harrison, 
80 F. Supp. 226 (D.D.C. 1948). 

78. It is sometimes difficult to tell whether a 
particular court is following a relaxed rule of 
prima facie proof, or the “color” requirement 
only, or is not itself clear on point of proof 
requirements. 

79. Note, 103 U. Pa. L. Rev. 276 (1954). 

80. See McCormick §311. 

81. Wigmore’s famous four principles for the 
establishment of a privilege are not satisfied 
here. 8 Wicmore §2285 at 531. 
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The Rule 
Summarized 

To sum up, when it appears to an 
attorney that his client has abused the 
professional confidence by seeking ad- 
vice for the purpose of committing a 
wrong in the future, it is proper for the 
attorney to come iorward and disclose 
the content of the communications be- 
tween the parties. Generally, there 
would be an ethical duty to do this, 
but the writer has found no recognition 
of a legal duty to come forward and 
testify when the attorney is not a party 
to the wrongdoing.** There would be 
serious difficulties raised by imposing a 
legal duty, and the matter is probably 
best regulated by being left to the con- 
science of the individual attorney. 

With due weight being given to the 
lawyer’s duty of devotion to the client’s 
cause, the ethical duty to come forward 
is clear. When the attorney does not 
come forward, the question arises as to 
whether disclosure can be compelled. 
The courts are not always clear on this 
point, but the better rule would seem to 
require more than a charge of wrong- 
fulness or even circum- 
stances but less than a prima facie case 
in the strict sense of proof of all the 
links in the chain necessary to make 
out the wrongful act. 


suspicious 


A fair statement would be that there 
must be sufficient evidence to give 
“color” to the suspicious nature of the 
consultation in the light of hindsight. 
The court should not have to make an 
actual finding of wrongful purpose, but 
should have to find only that color has 
been lent to the charge, whereupon the 
privilege would not apply, as the pre- 
sumption would have been dispelled. 
Both the attorney and the client could 
be compelled to testify, as well as any 
other person having the requisite testi- 
monial qualifications. An intermediate 
solution would be to have the court 
first require preliminary disclosure in 
chambers to ascertain if testimony 
lends support either to the claim of 
privilege or to the crime or tort excep- 
tion.8* The lawyer’s affidavit, or at 
least a statement on honor that the 
privilege is claimed in good faith, 
might also be required as a safeguard 
in those instarices when the court might 
not deem the more drastic procedure 
of preliminary disclosure in chambers 


to be necessary. In the case of a crimi- 
nal syndicate’s seeking legal advice for 
its nefarious operations, proof of the 
existence of the syndicate would be 
adequate to rebut the presumption of 
privilege of its members. Here again, 
“color” of evidence of the existence of 
the syndicate would be sufficient. 

The privilege has its justification in 
the public policy fostering disclosure, 
but behind this is the basic principle 
of “human dignity and inviolate per- 
sonality”,5+ as evidenced in the history 
of procedural due process and the right 
to reasonable privacy. Bentham was 
wrong in his criticism of the privi- 
lege.“° The rules of the game must be 
preserved as a part of the intrinsic 
moral values of civilization. The whole 
history of procedural due process, of 
constitutional liberty even, is witness 
to that.56 

Even so, the privilege must not be 
used as a cloak for wrongdoing, and 
the crime or tort exception is one illus- 
tration of the law’s recognition of the 
problem and its effort to solve it fairly. 
It is also an illuminating illustration 
of the method of the law through the 
delicate balancing of interests as we 
proceed to build our procedures on 
sound foundation principles.*7 As 
Dean Pound would put it, we must 
formulate our procedural rules with 
reference to the substantive rights that 
we are endeavoring to secure.*® One 
such substantive right is a fair trial, 
for the achievement of which we bal- 
ance the interest of a good relationship 
of clients with courts and lawyers 
against the urgent need for greater ac- 
curacy in fact-finding. Yet the privi- 
lege is more than an ordinary category 
of adjective law. It represents a sub- 
stantive right, one of high moral value, 
recognized throughout Western soci- 
~ 82. Except perhaps in England, where counsel 
is required to make his oath or file an affidavit 
when the claim of privilege is asserted to cover 
writings and documents and is challenged by 
the opponent. 

83. The writer would favor this provision as 
an additional safeguard. It exists now in Eng- 
land as a part of the broader rule of preliminary 
disclosure. See note 72. 

84. Letter from Dean Roscoe Pound to the 
writer under date of March 3, 1958. Quoted with 
permission. 

85. Bentham, Rationale of Judicial Evidence, 
b. IX, pt. IV, c. 5, in 7 Worxs 474 ff. (Bowering’s 
ed. 1843); quoted in part in 8 Wicmore §2291 at 
553-555. 

86. For a case exercising a high degree of 
sensitivity for the refinement of the rules of the 
game in the area of “human dignity and in- 
violate personality”, see Frankfurter, J., in 


Rochin v. California, 342 U. S. *65 (1952). 
87. See Clark, Summary of American Law, 
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Perhaps the sense of security 
derived from trust and confidence is 
the hard core of the right, but there are 
other values as well. Considered alto- 
gether, they outweigh the moral value 
embodied in the whole truth, which is 
but one of the components of justice. 
This is all within the purview of a jural 
postulate of fair procedure, which the 
writer has formulated elsewhere.” ! 

The attorney-client privilege is a 
vital part of our procedures for the 
fair administration of justice. As Pro- 
fessor McCormick has pointed out, 
“the lawyer’s office is the very ante- 
room of the courthouse”.°? Although 
the privilege interferes to some extent 
with accuracy in fact-finding, its pres- 
ervation is essential to a full and fair 
hearing, particularly on the part of 
those who are oppressed and under- 
privileged. Therefore, on a balancing 
of interests®* the privilege tips the 
scales and should be preserved.** But 
the crime or tort exception represents 
a healthy counterbalance, which can- 
serve even more than it has in the past 
to protect the honor of the profession 
and to frustrate not only the person 
who would use the law to achieve a 
particular unlawful objective, but also 
the professional crook when acting in 
his capacity as such. The exception as 
counterbalance therefore illustrates the 
synchronization of law and morals, 
that close and consanguineous parallel 
“between the precepts of jurisprudence 
and those of reason and good con- 
science”.®° The quoted statement was 
made with reference to the molding of 
the substantive law, but it is equally 
vital with respect to the delimitation 
of substantive rights by sound proce- 
dural principles. The development of 
this evidentiary exception to the rule 
of privilege affords a good illustration. 
Introduction. by Roscoe Pound. iv-vii (1947). 

88. Dean Pound to the writer in a personal 
conference, Harvard Law School, February 25, 
1958. 

89. Louisell, op. cit., supra, note 58, 107-108, 
110-113, 118, 120-23 et passim. 

90. “Only on a higher plane can we assert 
that justice and truth are one. On the human 
plane, they are interrelated, but do not fuse 
into a unity.” Wu, John C. H.. Truth and Fiction 
in the Art of Justice, 36 U. Derrorr L. J. 130 at 
137, 141 (1958). 

91. Op. cit., supra, note 3, at 52. 

92. McCormick §108 at page 222 (distinguish- 
ing the physician-patient privilege) . 

93. The phrase is borrowed from Dean Pound 
and hardly need be acknowledged. See particu- 
larly Pound, A Survey of Social Interests, 57 
Harv. L. Rev. 1 (1953). 

94. See 8 Wicmore §2291 (policy of the 


privilege). for discussion pro and con. 
95. Loc. cit. note 8, ante. 
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The Unpopular Cause 


Noting that there is a growing tendency on the part of lawyers to 
shun representation of unpopular defendants, Mr. Jaworski recalls the 
careers of five great American lawyers who did not hesitate to do their 
duty as officers of the court in spite of public indignation. 


by Leon Jaworski * of the Texas Bar (Houston) 


mn 
k OR THE JUDICIAL process to sur- 
vive, it must function in like manner 
for all who come within its reach. It 
must protect the poor as well as the 
rich, the weak as well as the strong, 
the liked as well as the disliked, in 
recognition of one of the “self-evident 
truths” which the framers of the Dec- 
laration of Independence emphasized— 
that all men are created equal. It must 
do more—it must also protect the 
rights of the individual who has al- 
ready been tried and convicted by 
public opinion. For, in the words of 
the Fifth Article of the Bill of Rights, 
no person “shall be deprived of life, 
liberty or property without due process 
of law”. 

If our processes of law fail in any 
fundamental respects, the entire system 
is jeopardized. It is axiomatic that a 
chain is no stronger than its weakest 
link, and a weakening of any link in 
our judicial process may lead eventu- 
ally to a deterioration of the entire 
system. 

To preserve the administration of 
justice under law is the obligation of 
all good citizens, but the lawyer, be- 
cause of his education and experience 
in government under law, is charged 
with special responsibilities. Some of 
these it is well for us to review. 

It is basic that, as an officer of the 
court, the lawyer owes the duty to 
aid the court in meting out justice. 
Judges readily concede that frequently 
they are required to rely on the contri- 
bution made by lawyers in research, 


analysis and reasoning, to reach the 
ends of justice. 

But the lawyer owes other obliga- 
tions as well, some of which are re- 
moved from the courtroom. It is his 
responsibility to enlighten the laity on 
the fundamental concepts of our legal 
processes; to be ever alert that these 
processes suffer not from erosion be- 
cause of lack of understanding or 
appreciation on the public’s part; to 
meet openly and courageously any at- 
tack upon the principles that form a 
basic part of this system; to defend to 
the last the right of every individual to 
have the full benefit of the protection 
and rights held out to him by the laws 
of our land. 


There is a tendency on the part of 
the public to prejudge guilt or inno- 
cence on the basis of what has been 
read or heard; to determine rights of 
the individual on the basis of rumor or 
report, unsworn to and untested; to let 
emotion and passion, and sometimes 
prejudice, rule the mind in passing on 
the rights of the individual accused of 
crime or charged with civil wrong. 
From this tendency, there emanates the 
inquiry, “Why bother to have a trial— 
why waste the cost of a trial?” It is 
not only the lawyer’s duty, it is his 
high prerogative, to point to and ex- 
plain the guaranties every individual 
possesses to a trial in strict accordance 
with our judicial process, and that 
nothing less will satisfy our system of 
justice and equality under law. More- 
over, it is his clear and inescapable 
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duty to point to the dangers inherent 
in so careless an approach to the rights 
and liberties of the individual; to point 
out that the adoption of such a course 
would relegate us to practices not far 
removed from those followed in the 
witchcraft trials. 

Our system cannot survive if there 
is to be one standard of justice for the 
popular litigant and a different stand- 
ard for those who have fallen from 
public grace. Neither can it survive 
if there is to be one standard of justice 
for the accused who draw public sym- 
pathy and a different standard for 
those who are held in public contempt. 

Particularly disquieting is the grow- 
ing tendency of members of the Bar to 
shun the acceptance of representation 
on the side that meets with public dis- 
favor. When the lawyer takes his oath, 
he is not entering a popularity contest. 
He is assuming solemn obligations, not 
to be taken lightly at any time during 
his professional career. 


The Lawyer’s Creed 

Over and over again should we re- 
solve, in the words of the late Mr. 
Justice Jackson in his summary of the 
lawyer’s creed, 


We believe it a duty to champion all 
fundamental rights under the law, but 
we recognize a special trust and com- 
petence to safeguard every man’s right 
to fair trial, on which every other 
right is dependent.! 





1. Address of Mr. Justice Jackson at the lay- 
ing of the cornerstone of the American Bar 
Center. See 40 A.B.A.J. 19 at 21 (January, 1954). 
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Thus I am brought to my subject— 
“The Unpopular Cause”. There is no 
greater calling in the legal profession 
than being an advocate in the court- 
room. The time will come, and it will 
recur, when the lawyer is faced with 
the decision of whether to accept rep- 
resentation on the side of an unpopular 
cause. What shall his decision be? 

He may be confronted with criticism 
on the part of members of the public 
who, because of ignorance or indiffer- 
ence, have no interest in seeing the in- 
dividual they have prejudged and con- 
demned receive the benefit of the rights 
guaranteed him by the Constitution and 
law. The more skilled he becomes in 
his profession and the more prestige he 
gains, the more vulnerable the lawyer 
becomes to this criticism. Why? Be- 
cause his critic does not want the in- 
dividual he has condemned or whom 
he scorns or despises to have the legal 
protection competent counsel would 
provide. Yet, just the converse should 
be true in keeping with the spirit of 
our system of justice. The stronger the 
public feeling and emotion, the greater 
the need for able counsel to offset these 
prejudicial factors. 

To appear as counsel on the un- 
popular side may bring economic re- 
prisal to the lawyer at the time; it may 
bring him a degree of social ostracism 
at the time; it may even subject him 
to threats of violence. What shall his 
course be? 

From the beginning of government 
under law, lawyers have been con- 
fronted with similar decisions. It is 
a question that has been posed to law- 
yers of renown and lawyers little 
known for professional excellence. Law- 
yers strong of heart and lawyers faint 
of heart have been faced with it. It 
will be stimulating to review some of 
the better known of the many instances 
in history when lawyers, at great per- 
sonal risk, met this challenge un- 
waveringly. 


John Adams and the 
Boston Massacre 

All of us are familiar with what is 
known in American history as the 
Boston Massacre. Several Colonists 
were killed by British soldiers in what 
appeared to the Colonists to have been 
cold-blooded murder. It was claimed 








that one, Captain Preston, of the Brit- 
ish Army, gave an order to fire on a 
group of Colonists. Intense feeling de- 
veloped against the soldiers involved 
and particularly against Captain Pres- 
ton, for whose life there was a great 
clamor. 

A friend of Captain Preston’s came 
to John Adams, explaining that Pres- 
ton’s life was in great danger and in- 
sisting that the true facts were that 
Captain Preston did not give an order 
to fire on the Colonists; that a group 
of a hundred or more Colonists had 
gathered; that clubs and other mis- 
siles were thrown at the soldiers; that 
the gun of one of the soldiers dis- 
charged accidentally; and that in the 
mélée and excitement that followed, 
other soldiers discharged their fire- 
arms. 

Soon, indignant Colonists gathered 
at the entrance to Adams’ office de- 
manding that he tell them whether he 
would accept the representation of 
Captain Preston. Amid threats against 
him, John Adams replied that he not 
only expected to defend Captain Pres- 
ton, but the soldiers charged as well. 
With that comment he slammed the 
door to his office and went to work in 
preparation of his case. Captain Pres- 
ton was acquitted and so were some of 
the soldiers. 

It is reported that when Adams made 
his argument to the jury he said: “The 
law no passion can disturb. "Tis void 
of desire and fear, lust and anger.” 
Then, moving closer to the jury, he 
argued: “The law on the one hand is 
inexorable to the cries and lamenta- 
tions of the prisoners. On the other 
hand, it is deaf, deaf as an adder, to 
the clamors of the populace.” 

This stout-hearted lawyer at the time 
was severely criticized, shunned and 
threatened, but after the cry of the 
populace subsided and man’s thoughts 
returned to reason, Adams was elected 
to the House of Representatives of the 
Commonwealth of Massachusetts and, 
thereafter, proceeded to become the 
second President of the United States. 


Roger Taney and the 
Gruber Case 

In 1819, in his native state of Mary- 
land, Roger Brooke Taney acted as 
counsel in the defense of a Mr. Gruber, 
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a Methodist preacher from Pennsyl- 
vania who had been indicted for in- 
It was 
charged that Mr. Gruber had preached 
a sermon before a congregation con- 


citing slaves to insurrection. 


taining several hundred Negroes among 
the congregation of whites. That por- 
tion of his sermon most vigorously 
excepted to was as follows: 


Are there not slaves in our country? 
Do not sweat and blood and tears say 
there are? The voice of my brother 
crieth blood. Is it not a reproach to 
a man to hold articles of liberty and 
independence in one hand and a 
bloody whip in the other, while a 
negro stands and trembles before him 
with his back cut and bleeding?* 


Taney was born and reared in the 
slave-holding State of Maryland, and 
the jury to which he spoke was com- 
posed at least in part of slaveholders 
of that state. By his eloquent defense, 
Taney secured the acquittal of Gruber. 

Taney’s friends thought him unwise 
for accepting this representation. It 
was believed that it would bring him 
scorn. But in time he was respected 
for his devotion to duty. He succeeded 
John Marshall as Chief Justice of the 


United States. 


Stephen Field’s Fortitude 

Stephen Johnson Field showed great 
fortitude in accepting employment in 
cases which placed his own security at 
stake. One of these cases involved title 
to a mining claim. The trial was held 
in a saloon crowded with spectators 
who were partisans for the opposition. 
Jurors had been bribed and perjury 
was evident. In his summation to the 
jury, Mr. Field stated: 


Gentlemen, we have not endeavored to 
influence your judgment except by the 
evidence; we have not approached you 
secretly and tried to control your ver- 
dict... but the other side have not 
thus acted ...they have said you were 
so low and debased that although you 
had with uplifted hands declared that 
so might the everliving God help you, 
as you render a verdict according to 
the evidence, you were willing, to 
please them to decide against the evi- 
dence, and let perjury rest on your 





2. Catherine Drinker Bowen, Joun Apams 
AnD THe AMERICAN Revotution (Boston, Little 
Brown & Co., 1950). 

3. 4 Great American Lawyers 91 (Philadel- 
phia, The John C. Winston Company, 1908). 
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souls. I know that you [pointing to one 
of the jurors] have been approached. 
Did you spurn the wretch away who 
made a corrupt, sweet counsel with 
him? I know that you [pointing to 
another juror] tzll:ed over this case 
with one of the other side at the house 
on the hill last night for I overheard 
the conversation—the promise made to 
you and your pledge to him... I was 
there and overheard the foul bargain.4 


At this thrust there was great excite- 
ment and click, click, was heard all 
through the room which showed a 
general cocking of pistols, for every- 
one in those days went armed. Field 
continued: 


There is no terror in your pistols, 
gentlemen; you will not win your case 
by shooting me; you can win it only 
in one way—by evidence showing title 
to the property; you will never win it 
by bribery or threats of violence. I 
charge openly attempted bribery, and 
if what I say be not true, let the jurors 
speak out now from their seats. At- 
tempted bribery, I say—whether it will 
be successful bribery, will depend upon 
what may occur hereafter. If, after 
invoking the vengeance of heaven upon 
their souls, they should not render a 
verdict according to the evidence, the 
jurors are willing to sell their souls, 
let them decide against us. 


The jury, after a few minutes of 
deliberation, returned a verdict in 
favor of Mr. Field’s client. 


Stephen Johnson Field was later 
appointed to the United States Supreme 
Court, where he served for thirty-four 
years. 


Seward and the Freeman Case 

In March, 1846, William Freeman, 
a Negro, and recently a convict, en- 
tered the house of a well-known white 
farmer, stabbed four persons to death 
and wounded others. The murderer 
was soon captured and _ identified. 
Many of the local citizens, excited and 
bent on revenge desired to lynch the 
murderer, and it was only by the use 
of extraordinary means that such a 
fate was avoided. 

The fact was that Freeman was 
insane. And William Henry Seward un- 
flinchingly proceeded to prove insanity 
as a defense. He was a lawyer of great 
courage and faith. His argument to the 


jury, from which the following excerpts 
are taken, is a classic: 


I plead not for a murderer. I have 
no inducement, no motive to do so. I 
have addressed my fellow-citizens in 
many various relations, when rewards 
of wealth and fame awaited me. I 
have been cheered on other occasions 
by manifestations of popular approba- 
tion and sympathy; and where there 
was no such encouragement, I have at 
least had the gratitude of him whose 
cause I defended. But I speak now in 
the hearing of a people who have pre- 
judged the prisoner and condemned 
me for pleading in his behalf. 

In due time, gentlemen of the jury, 
when I shall have paid the debt of 
Nature, my remains will rest here in 
your midst, with those of my kindred 
and neighbors. It is very possible they 
may be unhonored, neglected, spurned! 
But perhaps, years hence, when the 
passion and excitement which now 
agitate this community shall have 
passed away, some wandering stranger, 
some lone exile, some Indian, some 
negro, may erect over them an humble 
stone, and thereon (have inscribed) 
this epitaph, “He was faithful.” 


Here is what Seward’s biographer 
says: “The Freeman case, which, while 
going on, seemed to be leading Seward 
to ruin, was now bringing him appre- 
ciative friends and clients. Applications 
for copies of his speech were coming 
in from all quarters.”® 

William Henry Seward was later 
elected to the United States Senate and 
also served as Secretary of State under 
Abraham Lincoln. 

When a lawyer is appointed by the 
court to defend an indigent accused, 
he must accord that accused the same 
devoted representation that he would 
a client who has retained him. This 
defendant is entitled to the same stand- 
ard of trial as any other individual 
charged with crime. His rights under 
law should be protected with the same 
fervor and determination as the indi- 
vidual who can afford to employ coun- 
sel. The lawyer who discharges the 
duty of appointed counsel half-hearted- 
ly and haphazardly is not worthy of 
the honor his profession has bestowed 
on him. May I suggest, also, that the 
lawyer should not be guilty of apolo- 
gizing for representing the defendant 
by explaining that he is court-appoint- 
ed, that he has no voice in the matter, 
but is under duty to serve. 
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Leon Jaworski, of the Houston 
Bar, is President-Elect of the State 
Bar of Texas and President-Elect of 
the American College of Trial Law- 
yers. He is a graduate of Baylor 
(LL.B. 1925) and of George Wash- 
ington University (LL.M.1926). Dur- 
ing World War II, as a colonel in the 
Judge Advocate General’s Depart- 
ment, he served as Chief of the War 
Crimes Trial Section of the Army 
and personally prosecuted some of 
the first major war crimes trials in 
the European Theater. 





Harold Medina and 
the Saboteur 

Judge Harold Medina, while a prac- 
ticing attorney, was appointed to de- 
fend a man charged with treason dur- 
ing World War II. Our country was 
in a death struggle with the Nazi 
tyranny. The defendant, a German- 
born but naturalized American citizen, 
was charged with aiding German sabo- 
teurs. It is difficult to conceive of a 
more despised person to defend in view 
of the circumstances then prevailing. 

There was serious question as to the 
man’s guilt. The Constitution requires 
specific proof to convict one of treason, 
and Defense Counsel Medina made 
certain that the law was meticulously 
applied to this case. We are told by 
Judge Medina’s biographer :* 


Throughout the trial people some- 
times shrank from contact with Medina 
as he entered court, as if they feared 





4. 7 Great Amertcan Lawyers 29 (1908). 

5. 1 Bancroft, THe Lire or WriiraM H. Sewarp 
179 (New York, Harper & Brothers, 1900). 

6. Ibid. 

7. Hawthorne, Jupce Meptna: A Brocrapay 
189 (New York: Funk, 1952). 
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contamination, and once, as he made 
his way through the crowded court- 
room toward the counsel table, a man 
leaned toward him and deliberately 
spat in his face. 

x * * 

As the trial approached its end, 
Medina used almost twenty thousand 
words in his summation, covering every 
detail of the case, and finally both 
defense and prosecution rested. Judge 
Goddard charged the jury. Then he 
turned toward the counsel table. 

“Mr. Medina,” he continued. “Will 
you please rise?” 

Surprised, Medina did as he was 
told and stood there frowning thought- 
fully as Judge Goddard praised him 
for the part he had taken in the trial, 
praised him for his willingness to as- 
sume so unpopular but so important a 
responsibility, for his willingness to 
perform so heavy a task at the court’s 
request and without pay. And when 
the judge had finished his generous 
commendation, Medina felt forced to 
do what he has called “the hardest 
thing” he ever did. 

“Judge Goddard,” he replied, “I do 
not wish to appear ungracious, but I 
must respectfully except to what you 
have said. I do not believe that you 
had any right to tell the jury that I 
have been defending this man as as- 
signed counsel.” 


The case twice went to our United 
States Supreme Court, the latest de- 


cision resulting in a dismissal of the 
charge of treason. i 

I observed with admiration the work 
of American officers, lawyers in civilian 
life, as defense counsel appointed to 
represent war criminals in the trials 
held in the American Zone of Occupa- 
tion. Some of the crimes in barbarity 
were unparalleled in history. Yet the 
American lawyer fought with fervor 
and determination to make certain that 
a fair trial was being accorded the 
accused. 

These instances are but a few of the 
many striking examples in which the 
American trial lawyer proved himself 
worthy of his profession in the coura- 
geous defense of an unpopular side, 
turning a deaf ear to intimidations 
and criticisms. Each state has had its 
stalwart advocates who lived up to 
their professional duty, and innumer- 
able such instances are unrecorded. 

Note the eventual course of these 
men who, with zeal and professional 
glory, defended the unpopular causes 
we have discussed. John Adams be- 
came President of the United States, 
Roger Taney became Chief Justice of 
the United States, Stephen Johnson 
Field went to the United States Su- 
preme Court, Henry Seward became 


Section of Local Government Law 


The Section of Municipal Law has a 
new name effective July 1, 1961. With 
the approval of the House of Delegates, 
the name of the Section of Municipal 
Law has been changed to Section of 
Local Government Law. The new name, 
it is hoped, will be more descriptive of 
the comprehensive field of activity en- 
compassed by the members of the 
Section and its numerous committees. 
Since there are of necessity interrela- 
tionships of all units of government, 
the term “Local Government” is to be 
interpreted in its broadest sense. It 
will include cities and villages, districts, 
authorities and other ad hoc units as 
well as townships, counties, states and 


even agencies of the Federal Govern- 
ment that have an impact on local 
problems, such as federal school aid, 
urban renewal and federal highways. 
The program for the St. Louis meet- 
ing in August will cover topics of cur- 
rent interest and concern to the leaders 
and advisers on all phases of our demo- 
cratic existence and progress. Promi- 
nent men in this broad field of local 
government will address the regular 
sessions, including de Lesseps S. Mor- 
rison, Mayor of New Orleans, whose 
subject will be “Downtown U.S.A.” 
Jefferson B. Fordham, Dean of the 


University of Pennsylvania Law School, 


will present a review of local govern- 
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United States Senator and a great 


statesman, and Harold Medina served 
as a great jurist of the United States 
District and Circuit Courts. Thus, the 
deduction is justified that although the 
criticism and denunciation may be 
severe and painful at the time the un- 
popular side is represented, it is but a 
temporary condition. Eventually, sober 
thinking and cool reflection take over, 
and the lawyer is admired for the cour- 
age and devotion to duty he showed in 
the defense of the unpopular cause. 

It goes without saying that I am 
referring to legitimate and ethical de- 
fenses of unpopular causes. The lawyer 
who undertakes to become a crusader 
for the sake of 
publicity or to ingratiate himself with 
some group or organization or who 


for the “underdog” 


resorts to improper tactics in defense 
of such a cause, is guilty of a dis- 
service to his profession. 

It should never be forgotten that the 
greatest reward that can come to a 
lawyer is not measured by wealth or 
social position or popularity. It lies 
in the inner satisfaction that comes 
with the faithful discharge of duty. 
This is truly the lawyer’s highest form 
of compensation. 


ment law during the past year. David 
Berger, City Solicitor of Philadelphia, 
will speak on traffic and transportation 
problems. All meetings of the Section 
at its annual meeting will be held in 
the Coronado Hotel. 

There will also be an opportunity for 
joint meetings of the Liaison Commit- 
tees with Investment Bankers, Munici- 
pal Finance Officers, Municipal Law 
Officers, Planners and with the Munici- 
pal Forum of New York and National 
Municipal League. This interprofes- 
sional co-operative work has been espe- 
cially fruitful in providing a frank ex- 
change of ideas on the many problems 
of mutual concern. 
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Books for Lawyers 








The SMUT PEDDLERS. By James 
Jackson Kilpatrick. Garden City, New 
York: Doubleday & Company. 1960. 
$4.50. Pages 323. (Reviewed by Wil- 
liam B. Ball, a Harrisburg, Pennsyl- 
vania, lawyer who is interested in con- 
stitutional problems and is a member 
of the Pennsylvania and New York 
Bars.) 

The current debate concerning legal 
controls over obscenity brings to mind 
Justice Holmes’ remark about “negli- 
gence in the air”. The term “obscene” 
has had a rather disembodied char- 
acter for two reasons: few people like 
to talk about the “body” of the alleged- 
ly obscene material—the actual facts of 
which it consists. Secondly, the legal 
debate has necessarily proceeded in 
terms of abstract argument over ab- 
stract definitions. Therefore the argu- 
ment over obscenity legislation has 
tended to become polarized, with pro- 
ponents of the legislation often describ- 
ing obscenity not in terms of what it 
is, but with phrases of Victorian flavor 
like “lewd and lascivious”, which do 
not say what it is. At the opposite pole 
are the entertainment media attorneys 
who perhaps should not be too much 
blamed for making constitutional game 
of statutory words of hoopskirt cov- 
erage. 

What James Jackson Kilpatrick’s 
well-written book effectively accom- 
plishes is to supply concreteness to the 
term “obscene” and to give us the most 
graphic account of the obscenity 
rackets that has been written. 

In 1959, Mr. Kilpatrick, editor of 
the Richmond News Leader, and long 
interested in problems of free speech 
and censorship, decided to pursue that 
interest in a very practical way. As a 
fictitious “Billy Williams”, he began to 
respond to advertisements in nudie 
magazines. The ultimate result was a 
large collection of pornography and a 
first-hand knowledge of how the in- 
credibly extensive smut commerce 
manages to flourish. The picture Mr. 


Kilpatrick develops is not at all the 
picture that some appellate judges ap- 
parently believe the “obscenity scare” 
to consist of. It is nothing that can be 
described as “risque”, “off-color”, 
“spicy”, “the kind of thing we all saw 
when we were boys”—and as to which 
it is unthinkable to permit the Philis- 
tines in our midst to impose censor- 
ship. It is, instead, the “action film” 
depicting sex acts, the phonograph 
record using voice and sound effects to 
the same end, the items which teach 
the performance of the ancient sexual 
vices, and materials of which 


“... the dominant theme is not nudity 


but pain”; the intention [of which] is 
to satisfy a sadistic lust that gratifies 
itself in the bizarre and repulsive tor- 
tures of shapely women who are tied to 
racks, impaled on hooks, put in chains, 
and shackled in ingenious and gro- 
tesque devices. Invariably the models 
appear in shoes with six-inch heels or 
in tightly laced leather boots. Some- 
times they are gagged. Refinements 
see them wrapped in rubber blankets. 
Prominent in the background are 
whips, gouges and ropes. Among the 
most popular sales items are sets of 
photographs depicting two girls wres- 
tling with each other. A gross appeal 
to Lesbianism characterizes the story- 


books. 


The author follows his description of 
the smut-violence racket with an ac- 
count of obscenity cases prior to 1915 
and a description of efforts to combat 
obscenity at the present time. He then 
turns to an analysis of contemporary 
judicial decisions relating to obscenity. 
In connection with the latter, Mr. Kil- 
patrick presents a highly interesting 
narrative relating the background to 
the Roth-Alberts case and an excellent 
analysis of the opinions therein. From 
this he proceeds to a discussion of 
prior restraint, where his discussion 
plainly does not accord with the hold- 
ings of the Supreme Court but restates 
what can best be described as distinctly 
minority doctrinal aspirations: 
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The law recognizes two areas in which 
prior restraints validly may be imposed 
—first, when the content of speech or 
publication would impose a clear and 
present danger to society, and second, 
when the form of speech or publication 
would impose unfairly upon society’s 
rights to peace and good order. 


In justice to Mr. Kilpatrick it should 
be stated that The Smut Peddlers ap- 
peared prior to Times Film Corpora- 
tion V. City of Chicago; yet it is also 
true that the Court in Times Film did 
nothing more than to confirm its views 
consistently expressed for almost four 
decades on the subject of prior re- 
straint. 


The last third of the book is devoted 
to the author’s attempt to find a solu- 
tion to the censorship controversy. In 
juxtaposed chapters Mr. Kilpatrick an- 
alyzes “The Case Against Censorship” 
and then “The Case for Censorship”. 
The proponent of either case will 
search far for a better summary of his 
position, and it is, incidentally, one of 
the great merits of the book that each 
case is not only stated, but stated as 
though the author were its dedicated 
advocate. Actually, he fully espouses 
neither position. “Both sides”, he right- 
ly says, “exaggerate and both sides 
minimize, and when it comes to in- 
tolerance they finish in something close 
to a dead heat.” The solution, he says, 
lies in the idea propounded by Mr. 
Justice Harlan in his dissenting opinion 
in Roth, which inveighed against any 
federal control of obscenity and en- 
visioned the states as so many experi- 
mental laboratories in which legislative 
bodies may experiment in different 
ways with the treatment of this social 
problem. 


The author concludes with sound 
advice to each side of the argument. 
To advocates of censorship: 


If I were a card-carrying Philistine, 
which I am not, I would urge my 
brothers toward tolerance, forbearance, 
and a rational, realistic appraisal in 
each particular case of the values of 
suppression, against the values of free 
press; the damage to society. compared 
to the damage done to individual lib- 
erty. And if the damage to society 
seemed small I would ask them to side 
with free press and liberty every time. 


To their opponents: 
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And if I were a certified subdeacon 
among the literati, which I am not, I 
would urge my more sophisticated 
brethren to emerge from their lofty 
towers, acquaint themselves with some 
ugly realities, and learn what this 
obscenity racket is all about. 


The Smut Peddlers merits the closest 
attention of both. 


M R. TUTT AT HIS BEST. By Ar- 
thur Train, edited by Judge Harold R. 
Medina. New York: Charles Scribner’s 
1961. $4.50. Pages xiii, 317. 
(Reviewed by Maximilian Koessler, 
honor graduate of the Columbia Law 


Sons. 


School, author of numerous law review 
articles, and an editor for the law book 
publishing firm of Bancroft-Whitney 
Co., San Francisco.) 


In his autobiographical book, My 
Day in Court (1939), Arthur Train 
wrote the following about himself: “I 
enjoy the dubious distinction of being 
known among lawyers as a writer, and 
among writers as a lawyer.” This was 
an artful underestimation in both re- 
spects. Born 1875 in Boston as the son 
of the then Attorney General of Massa- 
chusetts, he became in his turn a dis- 
tinguished member of the legal profes- 
sion. He was graduated from Harvard 
Law School, practiced law first in 
Boston and then in New York City, 
where he died in 1945, after having 
during two periods (1901-1908 and 
1914-1915) honorably served as As- 
sistant District Attorney for New York 
County. But the fame he achieved was 
not as a lawyer, but as the author of a 
number of outstanding fictional stories 
dealing with subjects of legal interest. 
Those tales appeared partly as maga- 
zine articles, partly in the form of 
books, some of which contained a col- 


lection of stories first published as 
magazine articles. Quite a few of those 
legal fictions center around the most 
famous persona ficta created by Train’s 
vivid imagination, Ephraim Tutt, a 
name that has become a kind of Amer- 
ican legend. This “Yankee Lawyer” as 
he calls himself in his autobiography 
(written, of course, by Train) is a 
genial country lawyer whose favorite 
sport is fishing, whose habits are 
simple and whose office is modest. He 
always wears a top hat and is addicted 
to inexpensive cigars. His outstanding 
characteristics are erudition, a thor- 
ough knowledge of the law, a great 
ability to make use of this knowledge 
in the interest of his clients, a choice 
of his clients irrespective of whether or 
not they are able to pay for his serv- 
ices, a highly idealistic approach to 
the legal profession, and a readiness to 
combat any betrayal of its ideals by 
either judge, prosecutor or attorney- 
at-law. Nothing is too costly in time 
or money or too difficult for Ephraim 
Tutt when he believes that he can 
rescue an accused who is innocent or 
a person who may be legally guilty of 
the charge, but morally blameless. He 
discovers odd laws that have been for- 
gotten, but are still in force, or uses 
tricks that sometimes come close to 
those of shyster lawyers, but he never 
goes so far as actually to overstep the 
bounds of professional ethics. And his 
defense is always successful, even when 
the case seems utterly hopeless, so that 
the outcome in favor of his client is 
usually a surprise to the reader. The 
law of which Mr. Tutt makes use, how- 
ever, is not fictitious law, but the law 
actually in effect at the time and place 
involved. 

The stories reveal Train’s profound 
familiarity with the law of his time. 





1. “During the last quarter century that Mr. 
Tutt has so good naturedly permitted me to use 
him as a character in what was otherwise 
largely fiction I have occasionally been dis- 
turbed by the possibility that some people might 
think him merely a figment of my imagination. 
That ghost, I am glad to say, has now been laid. 
Ephraim Tutt’s actuality is established forever 
—at least for all those who are not such consti- 
tutional sceptics that they are prepared to ques- 
tion the authenticity of any alleged fact of his- 
tory, like the man who wrote an erudite work 
proving that Napoleon Bonaparte never existed. 
In any event, to paraphrase Voltaire’s famous 
aphorism, ‘If Mr. Tutt did not exist, it would 
be necessary to invent him.’” Yate Law Jour- 
NAL, 1943, page 947. 

2. Since the case, the beginning of which is 
mentioned in the New York Times for May 16, 
1944, page 23, was settled before a final judg- 


ment, it has not been officially reported. Ac- 
cording to information received by the review- 
er through the courtesy of Joseph J. Lucchi, 
Confidential Clerk of the Supreme Court of the 
State of New York, the action was instituted by 
Lewis R. Linet, represented by New York attor- 
ney Joshua Edelman, against Arthur Train, 
Charles Scribner's Sons and Maxwell E. Perkins, 
president of that publishing firm; all the de- 
fendants were represented by the New York 
attorneys, Davis, Polk, Wardwell, Sunderland 
and Kiendl. A motion to dismiss the second 
cause of action, seeking an injunction to re- 
strain the sale of the book Yankee Lawyer was 
granted on April 28, 1944, without an opinion. 
The trial on the first cause of action, seeking 
damages, was discontinued by stipulation on 
May 2, 1947. 

3. Reproduced in London, 1 THe Wort or 
Law, pages 278 et seq. 
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While entertaining because of the 
humorous way in which they are writ- 
ten and the striking facts presented, 
because of their sound legal founda- 
tion, the stories can inspire lawyers as 
well as entertain laymen. No wonder 
that one of Train’s books, Mr. Tutt’s 
Case Book (1938) was recommended 
reading in several law schools or that a 
number of people, especially after the 
publication in 1943 of Ephraim Tutt’s 
believed that there 
really was such a lawyer. This belief 
was reinforced by the review of the 


Autobiography, 


Autobiography, written and signed by 
Arthur Train, which was published in 
the Yale Law Journal in 1948. The last 
paragraph of that famous hoax, quoted 
herein in a footnote,' was certainly not 
of a nature to dispel any such errone- 
ous assumptions. And a member of the 
New York Bar went so far in his in- 
dignation about what he believed to be 
a deceit practiced upon the buyers of 
the book that he filed a suit in 1944 in 
the Supreme Court of New York, on 
behalf of himself and other purchasers 
of the book, claiming damages in the 
nature of rebate of the price paid, and 
praying for an injunction barring fur- 
ther sales of the book.? This quixotic 
episode in the life of Arthur Train 
could of course not do any harm to the 
esteem in which he had been held be- 
fore and continued to be held by law- 
yers as well as writers. 

In view of the foregoing there cannot 
be any doubt that the book under re- 
view, containing sixteen of the most 
celebrated cases tried by Ephraim Tutt, 
with an introduction by its editor, 
Judge Medina, will be welcome to quite 
a few readers of this Journal. It is of 
course a matter of taste which of the 
numerous Tutt stories are the best. For 
instance, I like the excellent story en- 
titled “The Dog Andrew”,* which, 
however, is not included. But those 
that are included are among the very 
best, and their aggregate presents a 
complete picture of Ephraim Tutt and 
the manner in which Train writes 
about him. Even on the title page of 
this attractive collection of choice 
pieces of his writings there is some- 
thing innocently fictitious. Mr. Arthur 
Train, whose by-line appears after “Mr. 
Tutt at His Best”, of course never 
wrote a book under this title. 
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Tue AMERICAN SUPREME 
COURT. By Robert G. McCloskey. 
Chicago: University of Chicago Press. 
1960. $5.00. Pages 260. (Reviewed by 
Herbert U. Feibelman, of the Miami 
Bar, author of a number of law review 
articles and books, Associate Editor of 
the Commercial Law Journal. ) 


This book is one of the series com- 
prising the “Chicago History of Amer- 
ican Civilization”. Sixteen titles in the 
series have now been published, and 
twenty-odd are in preparation. The 
book plays its part as a historical in- 
terpretation of the decisions of the 
United States Supreme Court in ac- 
tivating the Constitution and rendering 
its powers and limitations articulate 
and meaningful—from the days of 
Chisholm v. Georgia to the days of the 
Civil Rights cases of 1954 and after. 


In seven chapters, Professor Mc- 
Closkey of Harvard deals with every 
decision of major constitutional value. 

He begins with the enactment of the 
Judiciary Act of 1789, “the most im- 
portant and the most satisfactory Act 
ever passed by Congress”. The Court 
convened February 2, 1790. Only four 
Justices attended in the Royal Ex- 
change in New York City, thus opening 
“great wells of judicial power”. Harri- 
son declined appointment. Rutledge, 
though a member of the Court for the 
first three terms, never attended and 
soon resigned. The author opines that 
the “United States began its history, 
then, with a Constitution that posed 
more questions than it answered and 
with a Supreme Court whose birth- 
right was most uncertain”. The pro- 
fessor of government has taken the 
measure of the Court in its accomplish- 
ments as well as its human failings. 

Professor McCloskey, through “The 
Genesis and Nature of Judicial Power”, 
“The Establishment of the Right To 
Decide: 1789-1810”, “The Marshall 
Court and the Shaping of the Nation”, 
“The Court under Taney”, “Constitu- 
tional Evolution in the Gilded Age”, 
“The Judiciary and the Welfare State: 
1900-1937”, and “The Modern Court 
and Modern America”, brilliantly epito- 
mizes the rulings in epochal cases and 
wastes no words in giving “the nation- 
state problem”, “the business-govern- 
ment” problem, and, finally, the rela- 
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tionship between individual and gov- 
ernment, all in “accord with the im- 
peratives of political reality”. 
Professor McCloskey has done a 
masterful job, well conceived and skill- 
fully executed. The book should be 
required reading for every American 
college student, and it is delightful 
reading for lawyers interested in the 


field. 


A HUMANE ECONOMY. By Wil- 
helm Ropke. Chicago: Henry Regnery 
Company. 1960. $5.00. Pages 312. 
(Reviewed by Louis O. Kelso, of the 
San Francisco Bar, author (with Morti- 
mer J. Adler) of The Capitalist Mani- 
festo, published in 1958.) 

If A Humane Economy contained 
only this one passage, it would be 
worth the cost of publication: 


The market economy rests not on one 
pillar but on two. It presupposes not 
only the principle of free prices and 
competition but also the institution of 
private ownership, in the true sense of 
legally safeguarded freedom to dispose 
of one’s own property, including free- 
dom of testation [| page 94]. 


Strangely enough, this statement is 
taken from a chapter which is at con- 
siderable pains to point out that the 
scope of the market is limited, that all 
decisions, individual and social, should 
not be made solely in terms of market 
mechanisms. 

The central thesis of A Humane 
Economy is the problem of individual- 
ism in economics. Professor Ropke 
traces and decries the “massification” 
of society as dangerous to the condi- 
tion of humanity in which economic 
liberty can survive. 
frankly religious exposition of what 
might be called “balanced individual- 
ism”—the idea that the 


Here we see a 


individual 
must be free of extreme pressures from 
both the economic and political spheres 
if he is to lead a meaningful life. The 
conflict between the state and the free 
economic system is not the only con- 
cern of Professor Ropke, although it is 
the one which occupies the greater part 
of his book. 

Ropke sees in the massification of 
society the central problem of modern 
times. This leads both to the pathologi- 
cal domination of man by economic 
motives, and to the runaway of democ- 


racies into mass tyrannies. Goaded 
continuously by the material signs of 
the advanced economy, cut off from 
nature, modern man has forgotten the 
better part of himself. The ultimate 
solution to this particular problem, 
says Ropke, appears to be population 
control; in the meantime, the economy 
should be rehabilitated. 

Professor Ropke’s rhetoric is impres- 
sive, his argument pungent and his 
point appealing. If his logic is incom- 
plete, it may perhaps be merely the 
reflection of the irrationalities of re- 
ality. In discussing the “conditions 
and limits of the market”, he asserts 
that values incommensurate with a 
market pricing system have often to be 
“balance”. Thus, 
economic interests in favor of adver- 


thrown into the 


tising outweigh economic interests in 
maintaining the beauty of the country- 
side. While the implication of Profes- 
sor Ropke’s philosophy might be that 
men should not be so dominated by 
their economic activities as to forget 
the imponderable values, the assertion 
appears to be that, if necessary, the 
political process should turn the scales 
in favor of the non-economic values 
whenever they tend to be overcome by 
purely economic considerations. 

On the other hand, the welfare state 
is viewed as an imbalance in the pur- 
suit of security through political 
processes rather than economic (“rob- 
bery by ballot”). Once again, individ- 
ual non-economic impulses (charity, 
family ties) should be depended upon 
to provide for the needy, with the state 
lending a minimal hand only occa- 
sionally to save desgraciados from 
complete destitution. 
should be 
checked where necessary by political 


The economic system 
processes; the political process itself 
should not come to dominate too much 
the working of the economic system. 
Unfortunately, while the concept of 
appropriate spheres is elegantly demon- 
strated, no principle by which the 
spheres might be defined with any 
precision is offered. We have the strong 
suggestion that property should be 
held sacrosanct, on the ground that, 
while competition and free pricing are 
adequate to determine the allocation of 
resources to production, the distribu- 
tion of income is (economically) in- 
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determinate without recognition of 
property. 

Professor Ropke also concludes, 
after an examination of the relation 
between inflation and the welfare state, 
that the monetary system should be 
removed from the sphere of political 
dominance by the adoption of the gold 
standard. 

The problem of appropriate spheres 
is recast in Ropke’s last chapter as a 
distinction between “inflationists” and 
“deflationists”—between those who 
would sacrifice the stability of money 
prices to achieve full employment and 
rising wages, and those who would 
rather sacrifice either full employment 
or rising wages than monetary stabil- 
ity. Although justifiably chary about it, 
Ropke tentatively associates the “de- 
flationists” with the “right”, with “con- 
servatism”, and finally with the “de- 
centrists” in his distinction between 
“centrism” and “decentrism”. 


The world is full of centrists who 
neither want to be centrists nor realize 
they are; these are the liberals or 
conservatives who reject federalism, the 
anti-collectivists who flirt with monop- 
oly or government intervention in the 
economy, humanistic Europeans who 
support an economocratic organization 
of our continent, and many others 
[page 235]. 


But even this very interesting new 
distinction does not suggest how to 
decide whether any particular case is 
one in which the economic forces 
should be checked, or in which the 
political sphere should not be further 
extended. 


ry. 

l HE QUEST FOR EQUALITY. By 
Robert J. Harris. Baton Rouge: Louisi- 
ana State University Press. 1960. 
$4.00. pages xiv, 158. (Reviewed by 
Benjamin Wham, of the Chicago Bar, 
a member of the Board of Governors 
of the American Bar Association, for- 
mer Illinois State Delegate to the 
House of Delegates of the Association, 
and former Chairman of the Section 
of Corporation, Banking and Business 
Law.) 

This is the first complete story of 
the First Section of the Fourteenth 
Amendment as it applies to “equal 
protection”. In highly readable form 


it traces, in the first part of the book, 
the history of the Graeco-Roman and 
Christian thought and classical doc- 
trines of natural law with reference to 
equality. The second part presents the 
stormy eventful history of the struggle 
culminating in the adoption of the 
Fourteenth Amendment. The last por- 
tion of the book deals with the failure 
of Congress to implement properly the 
equal protection clause and the manner 
in which the Supreme Court assumed 
this role with varying attitudes to- 
ward racial discrimination. 

The tendency has been to forget the 
idea of protection and to stress that of 
equality. This appears even in the title 
of this book. However, protection has 
a long background in feudal law, i.e., 
the vassal had certain obligations to 
the lord and the lord in turn owed him 
protection. The idea of protection is 
also found in the social compact as- 
serted by Locke under which men did 
not surrender all of their rights to 
government, but only some of them in 
order better to protect the unalienable 
rights of persons and property which 
they retained. 

The idea of equality is at least coeval 
with, if not prior to, liberty in the his- 
tory of Western political thought, and 
among the Greek and Roman Stoics 
and the Christian Fathers it was a far 
more important concept. 

The Supreme Court emasculated the 
first and fifth sections of the Four- 
teenth Amendment by confining the 
prohibitions of due process and equal 
protection to state or official action 
and by limiting congressional power 
to the enactment of legislation correc- 
tive of official discriminatory actions. 
From 1873 to 1937 there was judicial 
expansion of due process to protect in- 
terests of business and property against 
discriminatory action. Simultaneously, 
the Court contracted the privileges and 
immunities clause and a short time 
later considerably restricted the scope 
of equal protection with respect to dis- 
criminations based upon race. 

In its 1896 decision (Plessy v. Fer- 
gusen), in which the Court sustained 
a Louisiana statute requiring railroads 
to provide “equal but separate” accom- 
modations for white and colored pas- 
sengers, the opinion contains much 


sociological speculation, theories of 
5 
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social Darwinism, and overtones of 


white racial supremacy as scientific 
truth. In the same manner, in its 1953 
decision (Brown v. Board of Educa- 
tion), the Court again relied upon soci- 
ological speculation, this time, how- 
ever, prepared by those favoring equal 
protection of the colored race. 

There is no doubt that the latter 
opinion is the correct one. However, a 
question occurring to your reviewer is 
whether more time should be given to 
enable opponents of integration to be- 
come accustomed to the matter. None- 
theless, regardless of where your 
sympathies lie, this book has much val- 
uable information on this timely sub- 
ject; and will appeal to a wide range 
of readers, including lawyers and polit- 
ical scientists, as well as to anyone 
interested in constitutional history, 
race relations and related fields. 

The book is the outgrowth of lec- 
tures by the author delivered in 1959 
as the Edward Douglass White Lec- 
tures in political science at Louisiana 
State University. Since 1954, he has 
been professor of political science at 
Vanderbilt University. Previously he 
was the head of the Department of 
Government at Louisiana State Uni- 
versity. He is a well-known author of 
other books on the Constitution. 


LEGACY OF SUPPRESSION: 
FREEDOM OF SPEECH AND PRESS 
IN EARLY AMERICAN HISTORY. 
By Leonard W. Levy. Cambridge, 
Massachusetts: The Belknap Press of 
Harvard University Press. 1960. $6.50. 
Pages xxiii, 354. (Reviewed by R. K. 
Gooch, Professor of Political Science 
at the University of Virginia.) 

What may be regarded as serious re- 
search in the realm of public affairs 
would seem to conform, at least in a 
general way, to the pattern of scien- 
tific procedure. A tentative view or 
position which is subjected to reason- 
ably careful investigation corresponds 
roughly to a scientific hypothesis. If 
the results of such procedure are clear- 
ly consistent with an assumed prin- 
ciple, the latter may be considered to 
be reasonably established, even though 
a hostile critic, perhaps confusing orig- 
inality and novelty, may belittle the 
accomplishment as an elaborate proof 
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of what everybody already knows. In 
the contrary case, the results of investi- 
gation may not bear out the tentatively 
adopted assumption, which means, on 
the analogy of the scientific hypothesis, 
that the assumption, however attrac- 
tive, must be abandoned or substan- 
tially modified. This would seem to be 
the predicament in which a distin- 
guished student of the American Con- 
stitution, Professor Levy, Dean of the 
College of Arts and Sciences at Bran- 
deis University, landed himself by 
undertaking a careful study of the his- 
torical background of the freedom of 
speech and freedom of the press clauses 
of the First Amendment. 

Dean Levy quotes in at least three 
different places an assertion by Pro- 
fessor Zechariah Chafee, Jr., that the 
First Amendment was formulated by 
men “who intended to wipe out the 
common law of sedition, and make 
further prosecutions for criticism of 
the government, without any incite- 
ment to law-breaking, forever impos- 
sible in the United States of America”. 
Dean Levy wishes that careful research 
could support this view concerning our 
ancestors. He regretfully testifies that, 
after having undertaken his research, 
such a view is nothing better than a 
guess. Although—or perhaps because— 
the scantiness of the evidence, together 
with a resulting obscurity and a conse- 
quent lack of understanding, has to be 
recognized, the Dean, ignoring risk of 
being “condemned as an apostate from 
libertarianism” and disclaiming any 
propensity for debunking, is himself 
in no doubt but that the First Amend- 
ment, at the time of its framing, was 
not intended to have the meaning it 
has subsequently come to have. 

The fact that the conclusion at which 
Dean Levy with great reluctance ar- 
rives is essentially a negative one can 
hardly be considered a legitimate basis 
for criticism of his study. Failure af- 
firmatively to establish a positive posi- 
tion is easily seen to be inherent in 
Nor does the 
negative character of the final findings 


the nature of the case. 


prevent them from being wholly clear 
and entirely straightforward. On the 
other hand, the presentation of the 
evidence and the development of the 
argument tend, in spite of their great 
intrinsic interest, to be—again perhaps 
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inevitably—somewhat tedious and repe- 
titious, the impression being not al- 
ways absent that perhaps the mountain 
is bringing forth a mouse. 


Dean Levy’s first chapter, “Seditious 
Libel versus Freedom of Expression”, 
somewhat expands in a dozen and a 
half pages what he has succinctly stated 
in his Preface—the nature and pur- 
pose of his study, his disappointment 
at being constrained to report a nega- 
tive conclusion and his obligation to 
withhold support of a preferred posi- 
tion where the evidence has proved to 
be insufficient clearly to establish it. 
The primary source of Dean Levy’s 
nostalgic regret is a relative lack his- 
torically of “libertarianism”—his pref- 
erence is for “radical libertarianism”— 
towards the common law with respect 
to freedom of the press. The absence of 
censorship (that is, prior restraint 
through licensing) since the end of the 
seventeenth century might be and often 
in practice was, as Dean Levy cogently 
demonstrates, largely offset by subse- 
quent responsibility for what was 
printed. More especially, hostile, or 
even adverse, criticism of the govern- 
ment was, where the tendency was to 
lessen public regard for government, a 
criminal offense. Though there were 
other forms of criminal and civil libel, 
this was the worst. During the seven- 
teenth and eighteenth centuries, there 
were convictions running into the hun- 
dreds. The saddening thing to Dean 
Levy is that such protest as occurred 
was directed at the application of the 
law rather than at the law itself. 


The body of the evidence constitut- 
ing the background of the First Amend- 
ment is set out in five succeeding chap- 
ters. After an initial emphasis, in an 
account of the “Colonial Experience”, 
on what happened, there is a shift of 
emphasis to what was thought and 
said. An essay on “Early English The- 
ory” is followed by the American story 
in two sections: “From the Zenger 
Case to the American Revolution” and 
“From the Revolution to the First 
Amendment”. The concluding chapter 
has to do with the “Emergence of an 
American Libertarian Theory”. The 
long development is so intricately de- 
tailed as to be incapable of summari- 
zation. A few bright spots stand out 
as exceptions, but they serve in large 


part to point up the sad fact that tradi- 
tional assumptions have been mistaken. 
Recurring disappointed negative con- 
clusions form natural summaries at 
intervals. Such expressions, 


culled largely at random, may be seen 


chosen 


in denomination as a “myth” of any 
belief that freedom of expression ex- 
isted in colonial America; in the asser- 
tion that “the persistent image of 
colonial America as a society in which 
freedom of expression was cherished is 
an hallucination of sentiment that ig- 
nores history”; in the finding that no 
available evidence “suggests that free- 
dom of speech or press existed before 
the revolutionary controversy”; in the 
summarization that “during the entire 
colonial period... America had very 
little experience with freedom of speech 
or press as a meaningful condition of 
life”; in the thesis that colonial Amer- 
ica did not “produce or inherit a broad 
concept of freedom of speech and 
press”; in the ironical reflection that 
“speech and press were not free any- 
where during the Revolution”, the Rev- 
olution having “almost got rid of free 
dom of speech and press instead of the 
common law on the subject”; in the 
sweeping proposition that the history 
of the framing and ratification of the 
First Amendment manifested no strong 
feeling of opposition to the common 
law of liberty of the press; and so on. 
Finally, the same disillusioned note is 
to be seen in Dean Levy’s insistence on 
the chance political character of the 
origin of “our precious Bill of Rights” 
in “certain Federalists’ having been re. 
luctantly forced to capitalize for their 
own cause the propaganda that had 
been originated in vain by the Anti- 
Federalists for ulterior purposes”. The 
same note characterizes the final con- 
clusion that although there at last 
emerged a truly American libertarian 
theory of freedom of speech and press 
in connection with the Sedition Act, 


« 


the formulation was “sudden” and “be- 
lated”, prompted largely by motives 
of politics and expediency. 

Dean Levy, it should be agreed, has 
written a scholarly book. He is not an 
advocate in a degree inconsistent with 
sound scholarship. On the other hand, 
he is, as has been observed, sympa- 
thetic with libertarianism, or with radi- 
cal libertarianism. And yet he seems 
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nowhere to suggest with positive pre- 
cision just what such libertarianism 
involves. This is probably inevitable, 
and would seem to stem from an in- 
evitable conflict. A judicious and philo- 
sophical account of right and liberty, 
recognizing that they are not abso- 
lutes, must attempt the nicest possible 
balance with things like obligation and 
duty. Such an effort appears, not im- 
plausibly, to an advocate of right and 
liberty to risk the inefficacy of strad- 
dling. A robust stand must be forth- 
right without undue regard for the 
danger of being single-tracked. The 
cause of liberty would seem to demand 
this price. 


AGAINST THE LAW. By Peter 
Wildeblood. New York: Julian Mess- 
ner, Inc. 1959. $3.95. Pages 189. (Re- 
viewed by James P. Whyte, Assistant 
to the Dean and Professor of Law at 
the Marshall-Wythe School of Law, 
College of William and Mary.) 

Peter Wildeblood, an admitted homo- 
sexual, was one of the defendants in 
the sensational 1954 English prosecu- 
tion of Lord Edward Montagu. Charged 
with nineteen counts of homosexual 
Wildeblood was convicted on 
eighteen of them and sentenced to 
eighteen months in prison. Against the 
Law is Wildeblood’s account of the 
trial, his life in prison and his views 
on how the law ought to treat the 
homosexual. 

Let it be noted at the outset that this 
book is not salacious literature. Neither 


acts, 


does it make a significant contribution 
to the growing body of writing on 
legal medicine or forensic psychiatry. 
Of some interest to lawyers, however, 
are Wildeblood’s opinions on how the 
law should regard homosexuals, on 
prosecutions and prosecutors and on 
imprisonment as a deterrent to homo- 
sexual crime. 

Citing as precedent the prevailing 
attitudes in France, the Netherlands, 
Norway and Sweden, Wildeblood main- 
tains that conduct _be- 
tween freely consenting, privately prac- 
ticing adults should be lawful. This is 
so, he states, because neither prison 
nor psychiatry is effective in rehabili- 
tating the homosexual. 
twined with this 


homosexual 


Freely inter- 
argument is the 


thought that the homosexual is a harm- 
less, misunderstood creature denied a 
way of life normal to him by a bar- 
barously sanctimonious society. Since 
Wildeblood purports to be objective in 
his reasoning, it is disappointing that 
he fails to recognize the role of the 
family in civilized society and the 
necessity for laws which, while they 
may not directly protect the family, 
recognize it as the best foundation for 
an ordered society. Nor does he show 
an appreciation of the restraints placed 
on heterogeneous sexual conduct. By 
way of contrast Wildeblood wants li- 
cense to practice his own versions of 
fornication and adultery, for he admits 
his homosexual have been 
little better than promiscuous and not 
necessarily subject to a permanent re- 
lationship. Further, he fails to realize 
what effect social and legal recognition 
of his way of life would have on un- 
confirmed homosexuals or on children. 


liaisons 


A similar lack of balance is apparent 
in Wildeblood’s opinion of criminal 
justice. He complains of having been 
convicted on the testimony of an ac- 
complice or co-conspirator bulwarked 
by inferences from love letters written 
to the accomplice prior to arrest. As- 
suming this to be an accurate state- 
ment of the course of the trial, one gets 
the impression that Wildeblood has not 
made an effort to appraise objectively 
the rules of evidence relating to the 
testimony of accomplices or co-con- 
spirators and the necessity, or lack of 
it, for corroboration of such testimony. 
Perhaps it is too much to expect the 
journalist to understand such matters, 
but it is not too much to expect of one 
who purports to present valid criti- 
cisms of Anglo-American criminal jus- 
tice. Similarly, there is a failure to 
understand the function of the lawyer 
in an adversary system of trial prac- 
tice. Wildeblood complains of English 
prosecutors one day prosecuting and 
the next defending. He maintains that 
defense attorneys should have loyalty 
to all who are accused, relegating the 
barrister to the role of actor with no 
more loyalty to his clients than has a 
prostitute to hers. This reasoning is 
but a relatively sophisticated way of 
claiming that he was framed, not an 
uncommon complaint of those convict- 
ed, and entitled to about the same 
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respect. 
In spite of his shortcomings as a 


legal critic, few will have trouble agree- 
ing with Wildeblood that prison is not 
the place to rehabilitate homosexuals. 
Even so, his complaints about prison 
life are little more than a rehash of 
the arguments that English prisons are 
unsanitary, that no effective effort to 
educate prisoners is made, that there 
is too much idleness or that the work 
provided is tedious and unrewarding, 
and that prisons are but crime schools. 
Perhaps because of his rejection of 
psychiatry as an aid to the homosexual, 
Wildeblood misses a grand opportu- 
nity to document the argument that it 
is impossible to rehabilitate the homo- 
sexual by placing him in a situation 
ripe with opportunities for homosex- 
ual activity. Ignored, too, is a sound 
argument that rehabilitation, not venge- 
ance or deterrence, should be the law’s 
governing factor relative to the homo- 
sexual. 

Max Lerner, in his preface to this 
book, says the Wolfenden Report; a 
study of homosexual activity and pros- 
titution in England, agrees with Wilde- 
blood regarding how the law ought to 
treat adult, freely consenting, privately 
practicing homosexuals. The Wolfen- 
den Report has not been translated into 
law. It is to be hoped that if it is, 
more compelling reasons for its enact- 
ment will appear than are presented by 
Against the Law. 


- 

[HE WORLD OF LAW. Edited by 
Ephraim London. New York: Simon 
and Schuster. 1960. $17.50. Two vol- 
umes. Pages 654, 780. (Reviewed by 
Lester E. Denonn, of the New York 
City Bar.) 

If you are Florida- or California- 
bound or have some other happy occa- 
sion to sit back, book in hand, your 
choice could scarcely be bettered than 
by making a charming busman’s holi- 
day of these two volumes of legal 
treasures from biblical times to today. 


The first volume is devoted to “Law 
in Literature” and has two sections, 
one on cases and trials as depicted in 
fiction and the other with striking fic- 
tional descriptions of lawyers, judges, 
jurors and one incomparable witness 
(see for yourself who that is). 
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You will thrill anew with the inter- 
rogation of The Winslow Boy and the 
cross-examination in The Caine Mutiny 
Court-Martial. Once again you can 
hear Daniel come to judgment and 
Sancho Panza serve the cause of justice 
or read afresh the tale of Bardell v. 
Pickwick or the Trial of the Knave of 
Hearts or sing to the tune of the merry 
Trial by Jury by W. S. Gilbert. Then 
you can let your mind run riot with 
the turns and twists of Agatha Chris- 
tie’s famous The Witness for the Prose- 
cution or revel in the delight of Mark 
Twain’s Science vs. Luck in which a 
jury decides by playing cards. Milne, 
Faulkner, Balzac, Scott, ironic Anatole 
France, Chekhov, O. Henry, Auchin- 
closs, Bret Harte, Ben Hecht, Maugham, 
Rabelais and Benchley are among 
those who add lustre to the pages of 
this first volume. 

The second volume is devoted to 
examples, all too rare, of literary merit 
in the law and has three subdivisions. 
The first section contains accounts of 
notable and notorious cases, including 
Peaches Browning, Sacco and Vanzetti, 
John Peter Zenger, Bertrand Russell 
and City College, so eloquently de- 
plored by Morris Cohen, the trial of 
Dr. Adams, the trial of Lizzie Borden, 
and Rebecca West’s description of the 
Nuremberg trials. 

The second section gives some strik- 
ing examples of testimony and legal 
argument, including testimony of Joan 
of Arc, Oscar Wilde and Socrates, and 
the arguments of Clarence Darrow, 
Daniel Webster, Gandhi in his own 
defense, seeking the maximum penalty, 
and the late Mr. Justice Jackson’s stir- 
ring closing address at Nuremberg. 

In the concluding section, there are 
judgments, observations and reflections 
on the law from the pens of George 
Bernard Shaw, Camus, A. P. Herbert, 
Bacon, Holmes, Cardozo, 
Frankfurter and Frank, among others. 


Brandeis, 


To embark on this trip from Apo- 
crypha to Auden is indeed rewarding 
for anyone who would relish these in- 
sights into the life of the law and the 
law in life. Speaking of Auden, we 
might well conclude this brief review 
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with a stanza from the closing selec- 
tion of the judicious editor, Auden’s 
Law Like Love: 


Law, says the judge as he looks down 
his nose, 

Speaking clearly and most severely, 

Law is as I’ve told you before, 

Law is as you know I suppose, 

Law is but let me explain it once more, 

Law is the Law. 


PsycHoLocy AND THE LAW. By 
Dwight G. McCarty. Englewood Cliffs, 
New Jersey: Prentice-Hall, Inc. 1960. 
$12.50. Pages xii, 463. (Reviewed by 
Dillard S. Gardner, Librarian of the 
Supreme Court of North Carolina, in 
Raleigh.) 

The moment I opened this book, I 
had one of those strange, psychic 
“hunches” that I had done exactly the 
same thing once many years ago. In 
1930, as a neophyte lawyer who had 
majored in psychology, I had reviewed 
Psychology for the Lawyer (1929). I 
found the book in my library, dusty 
and neglected, and noted the author: 
Dwight G. McCarty! 


middle-aged Harvard man, practicing 


He was then a 


law in a small Iowa town. He is still 
there, the eighty-three-year “dean of 
the Bar”, still vitally interested in the 
psychological aspects of law. 

Though the earlier book seems no- 
where to be mentioned, this is, in es- 
sence, a second edition of it. Much of 
the earlier material is repeated, though 
in a crisper style and more compact 
form. Some new chapters (e.g., “The 
Judge on the Bench” and “The Jury”) 
have been added; some, as his “Psychi- 
atric Examination of Prisoners”, have 
been rewritten comprehensively to re- 
flect much new material; still others, 
such as “Disordered Personalities”, re- 
placing old material on medical aspects 
of the insane and mentally defective, 
are well-written essays reflecting the 
best modern thought on the subjects 
treated. This revision, more succinct 
and more comprehensive and up-dated 
as to content, is extensively document- 
ed to sources, many of them quite 
recent. 

“Legal psychology” is a loose term 


of vague content. Lawyers often use it 
to cover “strategy” or “tactics”, some- 
times merely to encompass the ubiqui- 
tous “human element”. In this popular 
and unscientific sense, the word invites 
generalizations on subjective elements 
such as bias, motive, intention, the 
effect of suggestion and even “pet the- 
ories” in such areas as “facial expres- 
sions” as proof of mental facts. Mr. 
McCarty writes from this point of 
view, chatting about the subjects rather 
than expounding them systematically. 
Topically, his treatment reveals a dis- 
turbing lack of growth in the subject 
between the two editions. For example, 
he discusses the old truth serums, but 
ignores the newer narcoanalysis; treats 
the polygraph, but neglects drunkom- 
eter; mentions perceptual error in wit- 
nesses, but omits the recent interest in 
perceptual error in jurors. In my 
former review I wrote, “In many re- 
spects the portion dealing with ‘Psy- 
chology and Evidence’ is the best in 
the book, since it sets forth clearly the 
psychological bases for many eviden- 
That is still true, as he 
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tiary rules. 
drew heavily on Arnold’s pioneering 
Psychology Applied to Legal Evidence 
for both studies. I can still say, “The 
paucity of achievement in legal psychol- 
ogy is clearly revealed by this book, 
which seeks so ambitiously to review 
the entire realm.” Thirty years ago I 
also wrote, “The complete, or entirely 
praiseworthy, legal psychology has not 
been written, but this volume is by 
odds the best practical, legal psychol- 
ogy to date.” I wish I could still say 
this, but candor compels me to say 
that, in spite of much new material in 
Psychology and the Law, in my opin- 
ion, Legal Psychology, by another Har- 
vard man, Dr. Harold Burtt, although 
it appeared nearly thirty years ago, is 
still the best textbook in the field. Un- 
til such time as Dr. Burtt (who also 
has reached threescore and ten) honors 
us with a revised edition of his defini- 
tive work, he will have to yield to Mr. 
McCarty the position as author of the 
most recent and most up-to-date text 
in the field of legal psychology. May 
both gentlemen attend 
Harvard reunions! 


many more 
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Review of Recent 
Supreme Court Decisions 


Communications .. . 
wiretapping 

Pugach v. Dollinger, 365 U. S. 458, 
5 L. ed. 2d 678, 81 S. Ct. 650, 29 Law 
Week 4247. (No. 111, decided Febru- 
ary 27, 1961.) On writ of certiorari to 
the United States Court of Appeals for 
the Second Circuit. Affirmed. 

In this case, the Court merely noted 
per curiam that the judgment was af- 
firmed on the authority of Schwartz v. 
Texas, 344 U. S. 199, and Stefanelli 
v. Minard, 342 U. S. 117. 

Mr. Justice Brennan noted that he 
would affirm solely on the authority of 
the Stefanelli case. 

Mr. Justice Douglas, joined by the 
Chief Justice, wrote a dissenting opin- 
ion. The dissent recalled that in the 
Schwartz case records of a telephone 
conversation obtained by a police wire- 
tap were admitted in evidence against 
the defendant in a state court. The de- 
fendant claimed that the wiretap was 
a violation of 47 U.S.C. $605. The Su- 
preme Court rejected the claim on the 
ground that the federal statute should 
not be extended by implication to ren- 
der inadmissible evidence obtained by 
methods that were sanctioned by state 
law. 

In the present case, the dissent ar- 
gued that this rationale had been swept 
away by Benanti v. United States, 355 
U. S. 96,.which held that Section 605 
forbade wiretapping by state officials. 
The dissent argued that it was “incon- 
gruous” to permit the purpose of Sec- 
tion 605 “to make a detour around the 
precincts of a state court”. 

The case was argued by George J. 
Todaro for petitioner and by Walter E. 
Dillon and Irving Anolik for respond- 
ents. 


Criminal law .. . 
delay in arraignment 
Coppola v. United States, 365 U. S. 
762, 6 L. ed. 2d 79, 81 S. Ct. 884, 29 





Reviews in this issue by Rowland Young. 





Law Week 4338. (No. 153, decided 
April 17, 1961.) On writ of certiorari 
to the United States Court of Appeals 
for the Second Circuit. A firmed. 


Here, the Court affirmed the judg- 
ment below in a brief per curiam opin- 
ion which explained that certiorari was 
granted in the belief that the case pre- 
sented a question under Anderson V. 
United States, 318 U. S. 350. However, 
after hearing oral argument and ex- 
amining the transcript, the Court said 
it had concluded that the facts of the 
case were not ruled by Anderson and 
that there was no merit in the other 
argument advanced by the petitioner. 

Mr. Justice Douglas wrote a dissent- 
ing opinion from which it appears that 
petitioner was arrested by local police 
who held him for interrogation with- 
out arraignment for twenty-nine hours. 
During nineteen of these hours, the 
local police permitted agents of the 
F.B.I. to do the interrogating. During 
this time, the petitioner confessed. At 
the request of the federal officers, peti- 
tioner was turned over to them. He 
was subsequently indicted, tried in a 
federal court and convicted of partici- 
pating in two bank robberies. The dis- 
sent noted that much of the attention 
in the case had been focussed on 
whether the local police and the F.B.I. 
agents had a “working agreement”, 
but it argued that the activity of the 
federal agents was proscribed regard- 
less. 

The case was argued by William B. 
Mahoney for petitioner and by Howard 
A. Heffron for the United States. 


Criminal law .. . 
fair trial 

Saldana v. United States, 365 U. S. 
646, 5 L. ed 2d 855, 81 S. Ct. 783, 29 
Law Week 4303. (No. 176, decided 
April 3, 1961.) On writ of certiorari 
to the United States Court of Appeals 
for the Ninth Circuit. Affirmed in part. 





George Rossman 


EDITOR-in-CHARGE 





July, 1961 ° 


Petitioner was convicted on four 
counts of a five-count indictment charg- 
ing offenses under the federal narcotics 
laws. He complained of a number of 
alleged errors in the course of the trial, 
but the Court did not reach them in 
this decision, noting that a change in 
the court calendar in the Southern Dis- 
trict of California “insures that what 
occurred in this case will not occur 
again”. 

In a per curiam opinion, the Court 
affirmed the conviction on one count 
and set aside the judgment as to the 
other three at the suggestion of the So- 
licitor General during oral argument. 
One judge had expressed an intention to 
impose a five-year sentence, but in the 
end another judge gave petitioner 
twenty years. The Court agreed with 
the Solicitor General that this was “not 
consistent with that regularity and fair- 
ness which should characterize the ad- 
ministration of criminal justice in the 
federal courts”. 

The case was argued by Stephen R. 
Reinhardt, acting under appointment 
of the Court, and by Herbert A. Bern- 
hard, by special leave of the Court, pro 
hac vice, for petitioner and by Solicitor 
General Cox for the United States. 


Evidence .. . 
search without a warrant 

Chapman v. United States, 365 U. S. 
610, 5 L. ed. 2d 828, 81 S. Ct. 776, 29 
Law Week 4299. (No. 175, decided 
April 3, 1961.) On writ of certiorari 
to the United States Court of Appeals 
for the Fifth Circuit. Reversed. 

Although they acted with the consent 
of the landlord, the failure of the state 
police to obtain a warrant before they 
searched petitioner’s rented house led 
the Court in this case to reverse a con- 
viction for violation of the federal 
liquor laws. 

Petitioner was convicted in a Federal 
District Court of violation of 26 U.S.C. 
$§5601, 5606, after his landlord, who 
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called at his house to invite him to 
church, became suspicious and sum- 
moned the police. The police entered 
the premises through an unlocked win- 
dow on the landlord’s instructions and 
seized an unregistered “distillery” and 
1,300 gallons of mash. The Court of 
Appeals upheld the conviction. 

Mr. Justice Whittaker reversed, 
speaking for the Supreme Court. The 
Court held that the search was a viola- 
tion of the Fourth Amendment since 
there was no reason why a warrant 
could not have been obtained. The 
Government contended that the land- 
lord had an absolute right to enter the 
premises to view waste, but the Court 
replied that there was no Georgia case 
so holding and, furthermore, the police 
entered by force, not to view waste, but 
to search for distilling equipment. To 
uphold such an entry, the Court added, 
“would reduce the [Fourth] Amend- 
ment to a nullity and leave [tenants’ 
homes secure only in the discretion of 
[landlords ]”’. 

The Government also pointed to a 
Georgia statute providing for the for- 
feiture of a tenant’s rights, at the op- 
tion of the landlord, if rented premises 
are used for the unlawful manufacture 
of distilled liquor. The Court dismissed 
this argument, however, saying that the 
landlord did not know about the illicit 
manufacture until after the forcible en- 
try, and he had not in fact exercised 
his statutory right to forfeit the 
tenancy. 

Mr. Justice Frankfurter, concurring 
in the judgment, argued that the Con- 
stitution unreasonable 
searches and whether or not a search 


forbids only 


is unreasonable turns upon the circum- 
stances. He joined in the Court’s judg- 
ment, he noted, on the basis of the 
views expressed in his dissenting opin- 
ions in Davis v. United States, 328 
U. S. 582, 594; Zap v. United States, 
328 U. S. 624, 630; Harris v. United 
Stetes, 331 U.S. 145, 155; and United 
States v. Rabinowitz, 339 U. S. 56, 68. 


Mr. Justice Clark, dissenting, argued 
that there was nothing unreasonable in 
the search because, under Georgia law, 
the tenant had forfeited his lease when 
he used the premises to manufacture 
illegal alcohol and the landlord was 
merely repossessing his property. The 
dissent also argued that the Court’s de- 
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cision turned an already “muddy field” 
into a “quagmire” of confusion as to 
the law on search without a warrant. 

The case was argued by J. Sewell 
Elliott for petitioner and by Robert S. 
Erdahl for the United States. 


Criminal law .. . 
indigent appeals 

Newsom v. Smith, 365 U. S. 604, 5 
L. ed. 2d 803, 81 S. Ct. 774, 29 Law 
Week 4291. (No. 116, decided March 
27, 1961.) On writ of certiorari to the 
Supreme Court of the Commonwealth 
of Virginia. Writ of certiorari dis- 
missed. 

In a per curiam opinion, the Court 
noted that it granted certiorari in this 
case in the belief that it presented the 
question whether the due process clause 
of the Fourteenth Amendment requires 
a state to appoint counsel to assist an 
indigent prisoner under sentence to 
prosecute his appeal. The Court said 
that, after hearing the oral argument 
and full consideration, it was dismiss- 
ing the writ as improvidently granted 
because the record failed to establish 
that the Virginia court found or was 
required to find that a federal claim 
was presented to it. 

Mr. Justice Douglas, joined by the 
Chief Justice and Mr. Justice Black, 
wrote a dissenting opinion. The opin- 
ion set forth the facts and argued that 
the record disclosed that there was an 
equal protection question “present and 
ripe for decision”. 

The case was argued by Armistead 
L. Boothe, acting under appointment 
by the Court, for petitioner and by 
Reno S. Harp III for respondent. 


Criminal law .. . 
right of allocution 

Green v. United States, 365 U. S. 
301, 5 L. ed. 2d 670, 81 S. Ct. 653, 
29 Law Week 4244. (Nos. 70 and 179, 
decided February 27, 1961.) On writs 
of certiorari to the United States Court 
of Appeals for the First Circuit. Af- 
firmed. 


These cases arose out of two separate 


actions brought by the petitioner to 
have his 1952 conviction set aside. In 
No. 70, petitioner claimed that the 
judge failed to inquire if he had any- 
thing to say on his own behalf prior to 


sentencing; in No. 179, he questioned 
the legality of a twenty-five-year sen- 
tence for aggravated bank robbery 
when, immediately prior to its imposi- 
tion, the judge had imposed a twenty- 
year-sentence for the same offense with- 
out the elements of aggravation. The 
Court refused to set aside the convic- 
tion. 

Petitioner was convicted in 1952 in 
a federal court in Massachusetts on 
three counts: (1) entering a bank with 
intent to commit a felony; (2) robbing 
the bank; and (3) assaulting or put- 
ting in jeopardy the lives of persons by 
the use of a dangerous weapon while 
committing the robbery. Five days 
after the conviction, petitioner’s coun- 
sel moved for arrest of judgment and 
for a new trial. When his arguments 
were finished, the judge asked, “Did 
you wish to say something?” At that 
point, counsel at some length invoked 
the court’s discretionary leniency. The 
petitioner himself said nothing. The 
judge then pronounced sentences of 
twenty years on the first count, twenty 
on the second and twenty-five on the 
third, the sentences to be concurrent. 
The Court of Appeals dismissed peti- 
tioner’s proceedings to vacate the sen- 
tences. 


Mr. Justice Frankfurter announced 
the judgment of the Court affirming the 
conviction and delivered an opinion in 
which Mr. Justice Clark, Mr. Justice 
Harlan and Mr. Justice Whittaker 
joined. The opinion conceded that Rule 
32(a) of the Federal Rules of Criminal 
Procedure granted the defendant a 
right to speak personally to the court 
before the imposition of sentence, but 
it pointed out that the trial judge’s 
question, “Do you want to say some- 
thing?” might well have been ad- 
dressed to the petitioner who chose to 
exercise his right through his counsel. 
In this view, petitioner had failed to 
meet the burden of showing that he 
was not accorded the personal right 
that Rule 32(a) guarantees. The opin- 
ion went on to admonish trial judges 
to address themselves to the defendant 
“unambiguously” before pronouncing 
sentence. 

As for the legality of the twenty- 
five-year sentence imposed under Count 
3, the opinion noted that the Govern- 
ment had conceded that Count 3 did 
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not charge a separate offense, and 
therefore the petitioner was technically 
correct in arguing that sentence should 
not have been imposed on both Counts 
2 and 3. However, Mr. Justice Frank- 
furter read the record as indicating 
that the trial judge was of the same 
view, and that his intention was to 
impose the maximum twenty-five-year 
sentence. Accordingly, there was no 
reason to remit five years from the con- 
current sentences, the opinion said. 

Mr. Justice Stewart, concurring in 
the judgments, noted that he did not 
believe that Rule 32(a) requires a dis- 
trict judge to volunteer the defendant 
an opportunity personally to make a 
statement when the defendant has a 
lawyer to speak for him, but he be- 
lieved this to be better practice and 
that such a rule should be adopted 
prospectively in the exercise of the 
Court’s supervisory capacity. 

Mr. Justice Black, joined by the 
Chief Justice, Mr. Justice Douglas and 
Mr. Justice Brennan, wrote a dissent- 
ing opinion which took the view that 
the petitioner had plainly been denied 
the right of allocution and that the case 
should be sent back to the district court 
for resentencing after compliance with 
Rule 32(a). 

The case was argued by James 
Vorenberg, acting under appointment 
by the Court, for petitioner and by 
Robert Kramer for the United States. 


Equal protection... 
what constitutes 
‘state action’? 

Burton v. Wilmington Parking Au- 
thority, 365 U. S. 715, 6 L. ed 2d 45, 
81 S. Ct. 856, 29 Law Week 4317. (No. 
164, decided April 17, 1961.) On ap- 
peal from the Supreme Court of Dela- 
ware. Reversed and remanded. 

In this case, a restaurant located in 
a state-owned automobile parking build- 
ing denied service to the appellant be- 
cause he was a Negro. The question 
was whether the restaurant was acting 
in a purely private capacity, as the 
state supreme court held, or whether 
there was a sufficient connection be- 
tween the restaurant and the state so 
that the refusal of service amounted to 
a denial of equal protection by the 
state. 

The Court’s opinion was written by 








Mr. Justice Clark. In reaching its de- 
cision, the Court canvassed the factors 
that weighed on either side of the ques- 
tion. Tending to indicate that the res- 
taurant was a private business were the 
facts that only 15 per cent of the total 
cost of the parking building was “ad- 
vanced” from public funds; that the 
cost of the entire facility was allocated 
three-fifths to commercial leasing and 
only two-fifths to parking; that antici- 
pated revenue from parking was only 
some 30 per cent of the total income; 
that the restaurant owner had spent 
considerable money on the furnish- 
ings; and that there was no direct en- 
trance to the restaurant from the park- 
ing area. On the other hand, the Court 
noted that the land and building were 
publicly owned and the costs of land 
acquisition, construction and mainte- 
nance were defrayed entirely from 
donations by the city. On the balance, 
the Court decided that “the restaurant 
is operated as an integral part of a 
public building devoted to a public 
parking service ... [and this] indicates 
that degree of state participation and 
involvement in discriminatory action 
which it was the design of the Four- 
teenth Amendment to condemn”. 

The Court turned away from consid- 
eration of the validity of a state statute 
providing that a restaurant owner shail 
not be obliged by law “to furnish en- 
tertainment or refreshment to persons 
whose reception or entertainment by 
him would be offensive to the major 
part of his customers and would injure 
his business”. The Court said that the 
ultimate holding did not turn upon the 
validity of the state statute, but rather 
upon the question whether on the facts 
the restaurant’s racially discriminatory 
action was exercised in “a purely pri- 
vate capacity” and, therefore, was be- 
yond the prohibitive scope of the Four- 
teenth Amendment. 

Mr. Justice Stewart wrote a brief 
concurring opinion which argued that 
the decision should have been based on 
the theory that the statute, as construed 
by the Delaware Supreme Court, au- 
thorized discrimination based exclu- 
sively on color, and this clearly vio- 
lated the Fourteenth Amendment. 

Mr. Justice Frankfurter wrote a dis- 
senting opinion. He suggested that the 
disposition of the case favored by Mr. 
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Justice Harlan be accepted as “the 
most appropriate solution”. Mr. Jus- 
tice Frankfurter did not intimate any 
view as to what constitutes state action 
on the basis of these facts. 

Mr. Justice Harlan, joined by Mr. 
Justice Whittaker, wrote a dissenting 
opinion which urged that the case be 
sent back to the state court for clarifi- 
cation as to the precise basis for its 
decision. 

The case was argued by Louis L. 
Redding for appellant and by Clair 
John Killoran and Thomas Herlihy, 
Jr., for appellees. Solicitor General Cox 
argued the cause for the United States 
as amicus curiae, urging reversal. 


Evidence .. . 
accused incompetent 
as witness 

Ferguson v. State of Georgia, 365 
U. S. 570, 5 L. ed. 2d 783, 81 S. Ct. 
756, 29 Law Week 4281. (No. 44, de- 
cided March 27, 1961.) On appeal from 
the Supreme Court of Georgia. Re- 
versed and remanded. 

Although it was the law in every 
state of the Union at the time of the 
adoption of the Constitution, this de- 
cision casts doubt upon the constitu- 
tional validity of the old common law 
rule that an accused is incompetent to 
testify under oath in his own behalf. 

Appellant was convicted of murder 
by a jury in Douglas County, Georgia. 
After the state had rested its case, the 
appellant’s counsel called him to the 
stand, but the trial judge sustained the 
state’s objection to counsel’s attempt to 
question him. The trial judge relied 
upon two Georgia statutes, Georgia 
Code §$38-416 and §38-415. The former 
expressly retains the common law in- 
competency rule as to persons “charged 
in any criminal proceeding with the 
commission of any indictable offense 

”, while the latter provides that an 
accused may have the right to make a 
statement, but “It shall not be under 
oath, and shall have such force only as 
the jury may think right to give it.” 
The Supreme Court of Georgia affirmed 
the conviction, and the case was ap- 
pealed to the United States Supreme 
Court under 28 U.S.C. §1257(2). The 
only question on appeal was whether 
the appellant had been denied “the 
guiding hand of counsel at every step 
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in the proceedings against him”, in 
violation of the due process require- 
ments of the Fourteenth Amendment. 
No question was raised as to the valid- 
ity of the incompetency statute. 

Mr. Justice Brennan delivered the 
opinion of the Court reversing and re- 
manding. The Court devoted well over 
half of its decision to a discussion of 
the history of the incompetency rule 
and its gradual demise everywhere in 
the common law world except Georgia. 
The Court was careful to point out that 
it was not determining the constitution- 
al validity of Section 38-416, which 
contains the incompetency rule, and 
said that it was holding only that 
“Georgia, consistently with the Four- 
teenth Amendment could not, in the 
context of §38-416, deny appellant the 
right to have his counsel question him 
to elicit his statement. . .” 

Mr. Justice Frankfurter, joined by 
Mr. Justice Clark, wrote a separate 
opinion for reversing the conviction. 
The view taken by him was that it was 
impossible to consider the constitu- 
tional validity of Section 38-415 with- 
out also determining the validity of 
38-416. Mr. Justice Frank- 
furter indicated that he would hold 


Section 


both sections unconstitutional. 

Mr. Justice Clark, joined by Mr. 
Justice Frankfurter, wrote a concur- 
ring opinion, which argued that sooner 
or later, the constitutional validity of 
Section 38-416 would have to be de- 
cided and that it was “impractical as 
well as unwise” to withhold a decision 
on that question. 

The case was argued by Paul James 
Maxwell for appellant and by Dan 
Winn for the appellee. 


Habeas corpus... 
indigents 

Smith v. Bennett, Marshall v. Bennett, 
365 U. S. 708, 6 L. ed. 2d 39, 81 S. Ct. 
895, 29 Law Week 4315. (Nos. 174 
and 177, decided April 17, 1961.) On 
writs of certiorari to the Supreme 
Court of lowa. Vacated and remanded. 

This decision held invalid an lowa 
provision requiring indigent prisoners 
to pay a fee before docketing an appli- 
cation for writ of habeas corpus. The 
Court ruled that the provision denied 
equal protection. 

In each of the cases, the prisoner 
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was serving time in the state peniten- 
tiary and sought to file a petition for 
the writ. The clerk of the state district 
court refused to docket the petition 
without payment of the $4 statutory 
fee. The state supreme court upheld 
the refusal. 


Speaking for a unanimous Supreme 
Court, Mr. Justice Clark vacated the 
judgment below and remanded. The 
Court ruled that, since lowa does make 
the writ available to prisoners who 
have the $4 fee, it cannot constitution- 
ally preclude use of the writ by indi- 
gents. The Court added that requiring 
the state to docket applications for the 
post-conviction remedy of habeas cor- 
pus by indigent prisoners without pay- 
ing the fee “does not necessarily mean 
that all habeas corpus or other actions 
involving civil rights must be on the 
same footing. Only those involving in- 
digent convicted prisoners are involved 
here and we pass only upon them”, 
the Court said. 

The cases were argued by Luther L. 
Hill, Jr., acting under appointment by 
the Court, for petitioners and by Evan 
Hultman for respondent. 


Labor law... 
unfair practices 

Local 60, United Brotherhood of 
Carpenters and Joiners of America V. 
National Labor Relations Board, 365 
U. S. 651, 6 L. ed. 2d 1, 81 S. Ct. 875, 
29 Law Week 4329. (No. 68, decided 
April 17, 1960.) On writ of certiorari 
to the United States Court of Appeals 
for the Seventh Circuit. Reversed. 

This decision held that the National 
Labor Relations Board was not author- 
ized to require unions to refund dues 
and fees to their members after they 
had maintained and enforced an agree- 
ment that established a closed shop in 
violation of the Taft-Hartley Act. The 
result is to narrow the so-called Brown- 
Olds remedy. 


The petitioner union entered into a 
contract with Mechanical Handling 
Systems, Inc., whereby the company 
agreed to hire workers on referral from 
the union. Two workers from another 
union were denied employment because 
they could not get referral from the 
union. The Board found that this vio- 
lated Sections 8(b)(1)(A) and 8(b) 





(2) of the National Labor Relations 
Act by maintaining and enforcing a 
closed shop. Among other relief, the 
ordered refund of dues and 
other fees to the members under the 
Brown-Olds rule—a rule whereby, un- 


Board 


der its power to “effectuate the poli- 
cies” of the act, the Board orders re- 
imbursement of fees to union members 
in cases of unfair labor practices that 
amount to employer domination of a 
union or discrimination in favor of 
union membership. The rule is an at- 
tempt to restore the conditions and re- 
lationships that would have existed if 
there had been no unfair labor prac- 
tice. The Court of Appeals affirmed the 
reimbursement order, and its applica- 
bility was the sole question on certi- 
orari. 


Mr. Justice Douglas, speaking for 
the Court, held that the Board was not 
authorized to order the refund under 
the circumstances because there had 
been no coercion to join or remain in 
the union or to pay union dues. The 
Court reasoned that, absent coercion, 
the refund order went beyond the 
Board’s power to take remedial action, 
and became punitive. Virginia Electric 
Co. v. Labor Board, 319 U. S. 533, was 
distinguished on the ground that that 
case involved a company union whose 
very existence was unlawful and whose 
members had to remain members in 
order to keep their jobs. 


Mr. Justice Frankfurter took no part 
in the consideration or decision of the 
case. 


Mr. Justice Harlan, joined by Mr. 
Justice Stewart, wrote a concurring 
opinion which took the view that the 
Board should be denied the use of its 
Brown-Olds remedy in situations where 
it is likely that a substantial number 
of employees were willing to pay dues 
to the union because there was no rela- 
tionship between the amount of dues 
paid and the value a willing union 
member would place on his right to 
choose freely whether or not he would 
remain a member. 


Mr. Justice Whittaker wrote a dis- 
senting opinion which argued that the 
sole question was the Board’s power to 
order the refund. The dissent would 
have the refund on the 
ground that this was an appropriate 
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method of effectuating the policies of 
the act. 


The case was argued by Bernard 
Dunau fer petitioners and by Norton 
J. Come for respondent. 


Labor law... 
unfair practices 

Local 357, International Brotherhood 
of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America v._ Na- 
tional Labor Relations Board, National 
Labor Relations Board v. Local 357, 
International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and 
Helpers of America, 365 U. S. 667, 6 
L. ed. 2d 11, 81 S. Ct. 835, 29 Law 
Week 4321. (Nos. 64 and 85, decided 
April 17, 1961.) On writs of certiorari 
to the United States Court of Appeals 
for the District of Columbia Circuit. 
Reversed. 

At issue in this case was a finding 
by the National Labor Relations Board 
that a provision in a collective bargain- 
ing agreement setting up a hiring hall 
operated by the union constituted dis- 
crimination in favor of union members, 
forbidden by the National Labor Rela- 
tions Act, as amended by the Taft- 
Hartley Act. 

The provision in question related to 
“casual employees” and contained a 
clause to the effect that seniority rating 
of such employees should begin “with 
a minimum of three months service in 
the Industry, irrespective of whether 
such employee is or is not a member 
of the Union”. 


One Slater obtained casual employ- 
ment with an employer who was a 
party to the agreement without being 
sent by the union. He worked for 
about three months until he was dis- 
charged on the complaint of the union 
that he had not been referred through 
the hiring-hall arrangement. The Board 
found that the hiring-hall provision 
was illegal per se and that the dis- 
charge of Slater constituted a violation 
of the statute by both the employer 
and the union, and the Board ordered 
that both cease to give any effect to the 
hiring-hall arrangement and that they 
jointly and severally reimburse Slater 
and the other casual employees for fees 
and dues paid by them to the union 
beginning six months prior to the date 


of the filing of the charge. The Court 
of Appeals set aside the portion of the 
order requiring reimbursement of the 
dues, but by a divided vote upheld the 
Board in ruling that the hiring-hall 
arrangement was illegal per se. 

Mr. Justice Douglas, speaking for 
the Supreme Court, affirmed the Court 
of Appeals on the reimbursement issue, 
saying that No. 60, supra, disposed of 
that phase of the case. 


As for the legality of the hiring hall, 
the Court pointed out that such halls 
came into being to “eliminate waste- 
ful, time-consuming, and _ repetitive 
scouting for jobs by individual work- 
men and haphazard uneconomical 
searches by employers” so that it per- 
formed a real service to both. While 
the hiring hall has been used to en- 
force a closed shop, the Court went 
on, Congress may well have considered 
that it need not always do so and ac- 
cordingly has not outlawed the hiring 
hall so long as it is not used to create 
a closed shop. The Court pointed out 
that the agreement in question spe- 
cifically provided that there be no dis- 
crimination against non-union mem- 
bers in hiring, and it added that the 
existence of the hiring hall probably 
did encourage union membership, but 
the only encouragement of union mem- 
bership banned by the statute was that 
which is “accomplished by discrimina- 
tion”. 

Mr. Justice Frankfurter took no part 
in the consideration or decision of the 
case. 

Mr. Justice Harlan, joined by Mr. 
Justice Stewart, wrote a concurring 
opinion which stressed the fact that 
mere showing of foreseeable encour- 
agement of union membership is not 
enough to support a finding of viola- 
tion of the statute—there must be an 
“affirmative showing of motivation of 
union 


encouraging or discouraging 


status or activity”, the opinion said. 
Mr. Justice Clark, dissenting in part, 
took the position that the Board was 
the best judge of whether the provision 
in question would encourage or dis- 
courage union membership in violation 


of the Act. 


Mr. Justice Whittaker noted that he 
agreed with Mr. Justice Clark on the 
issue of the validity of the hiring hall, 
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but would also add the reasons stated 
in his dissent in No. 68, supra. 


The case was argued by Herbert S. 
Thatcher for the United States and by 
Norton J. Come for the National Labor 
Relations Board. 


Labor law... 
unfair practices 

National Labor Relations Board v. 
News Syndicate Company, Inc., 365 
U. S. 695, 6 L. ed. 2d 29, 81 S. Ct. 849, 
29 Law Week 4334. (No. 339, decided 
April 17, 1961.) On writ of certiorari 
to the United States Court of Appeals 
for the Second Circuit. A firmed. 


At issue here was a holding by the 
National Labor Relations Board that 
a provision of the collective bargaining 
agreement between the International 
Typographical Union and various pub- 
lishers, including respondent, consti- 
tuted a violation of the National Labor 
Relations Act. The disputed provisions 
included agreement that mail room 
superintendents, foremen and assistant 
foremen must be union members and 
that the foremen would do the hiring. 
Another provision was to the effect 
that the “General Laws of the Inter- 
national Typographical Union... not 
in conflict with this contract or with 
federal or state law shall govern rela- 
tions between the parties on conditions 
not specifically enumerated herein”. It 
was further provided that foremen 
should be responsible to the publishers 
and not subject to discipline for carry- 
ing out the instructions of the pub- 
lishers. 

The Board found that two union 
foremen had discriminated in favor of 
union men in hiring in violation of 
the statute and that the contract ar- 
rangements amounted to setting up an 
unlawful closed shop and preferential 
hiring system. The Court of Appeals 
refused to enforce the Board’s order 
except as to one instance of discrimi- 
nation. 

The Supreme Court affirmed, again 
speaking through Mr. Justice Douglas. 
The Court pointed out that much of 
this controversy was disposed of in the 
handling of Nos. 60, 65, 85 and 340. 
The only real question remaining was 
whether in fact respondents main- 
tained and enforced closed-shop and 
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preferential hiring conditions. The 
Court examined briefly the method by 
which journeymen were hired, and con- 
cluded with the Court of Appeals that 
there was no evidence that member- 
ship in the union was a condition for 
taking the journeyman test except that 
all journeymen did in fact become 


union members. 

Mr. Justice Whittaker dissented for 
the reasons given in his dissenting 
opinion in No. 60, supra. 

Mr. Justice Frankfurter took no part 
in the consideration or decision of 
the case. 

Mr. Justice Harlan, joined by Mr. 
Justice Stewart, 
briefly that in view of the history of 
the use of the “General Laws” clause 


concurred, saying 


to maintain a closed-shop, he would be 
“unwilling to overrule the Board’s de- 
termination” on the point. 

The case was argued by Dominick 
L. Manoli for petitioner and by John 
R. Schoemer, Jr., and Gerhard P. Van 
Arkel for respondents. 


Labor law... . 
unfair practices 

International Typographical Union 
v. National Labor Relations Board, 365 
U. S. 705, 6 L. ed. 2d 36, 81 S. Ct. 855, 
29 Law Week 4337. (No. 340, decided 
April 17, 1961.) On writ of certiorari 
to the United States Court of Appeals 
for the First Circuit. Reversed in part 
and affirmed in part. 

This case dealt with a dispute be- 
tween two newspapers and the unions 
representing their workers. The unions 
insisted that the collective bargaining 
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agreement contain clauses providing 
that the hiring for the composing 
rooms be in the hands of the foremen, 
that the foremen must be members of 
the unions, but that the union “shall 
not discipline the foreman for carrying 
out written instructions of the publish- 
er”. The unions insisted on a further 
provision that the General Laws of the 
union should govern the relations be- 
tween the parties if they are “not in 
conflict with state or federal law”. The 
employers rejected these provisions 
and a strike ensued. 


The National Labor Relations Board 
found that the clauses and the strikes 
supporting them were violations of the 
National Labor Relations Act, and 
ruled that a demand for a contract 
that included these provisions was a 
refusal to bargain collectively and that 
striking to force acceptance of the pro- 
visions was an attempt to make the 
employers discriminate in favor of 
the union members contrary to the 
command of Section 8(b) (2) of the 
statute. The Court of Appeals enforced 
the Board’s order apart from features 
not material in this case. 

Speaking through Mr. Justice Doug- 
las, the Supreme Court reversed on 
the phase of the case involving the pro- 
vision that incorporated the General 
Laws of the union “not in conflict with 
state or federal law”. The Court merely 
cited its decision in the News Syndicate 
case, supra. Mr. Justice Clark and Mr. 
Justice Whittaker noted their dissent 
from this reversal “substantially for 
the reasons stated by the Court of 
Appeals, 278 F. 2d 6”. 

The Court was evenly divided over 


the controversy as to the foreman 


clause, and accordingly the judgment 
on that phase of the case was affirmed. 

Mr. Justice Frankfurter took no part 
in the consideration or decision of the 
case. 

Mr. Justice Harlan, joined by Mr. 
Justice Stewart, noted that they joined 
the Court’s opinion on the basis set 
forth in Mr. Justice Harlan’s concur- 
ring opinions in Nos. 64, 85 and 339, 
supra. 

The case was argued by Gerhard P. 
Van Arkel for petitioners and by 
Dominick L. Manoli for respondent. 


Labor law .. . 
“trivial irregularities” 

National Labor Relations Board v. 
Mattison Machine Works, 365 U. S. 
123, 5 L. ed 2d 455, 81 S. Ct. 434, 29 
Law Week 4145. (No. 74, decided 
January 23, 1961.) On writ of certi- 
orari to the United States Court of 
Appeals for the Seventh Circuit. Re- 
versed and remanded. 

In this brief per curiam opinion, the 
Court remanded the case to the Court 
of Appeals with instructions to enter a 
decree enforcing an order of the Na- 
tional Labor Relations Board. The 
Court of Appeals had refused enforce- 
ment because the Board’s notices of 
elections contained “a minor and un- 
confusing mistake in the employer’s 
name”. The Board had found that this 
mistake had not affected the fairness 
of the election, and the Supreme Court 
declared that, absent proof of preju- 
dice, such “trivial irregularities” should 
not be a basis for denying enforce- 
ment of a Board order. 


Criminal Cases and for Prosecuting Attorneys 

Northwestern University School of Law will conduct “A 
Short Course for Defense Lawyers in Criminal Cases” during 
the five-day period, July 17-21, 1961; and “A Short Course 
for Prosecuting Attorneys” during the five-day period, 
July 31-August 4. For copies of the course programs 
write to Professor Fred E. Inbau, Northwestern University 
School of Law, Chicago 11, Illinois. 
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What’s New in the Law 


The current product of courts, 


departments and agencies 


Actions... 
privity and warranty 

Extending the rule of liability for 
breach of warranty, the Court of Ap- 
peals of New York has held a grocer 
liable to an infant with whom he had 
no privity for the alleged breach of 
warranty of fitness and wholesomeness 
of a tin of salmon. 

The infant plaintiff and her father, 
who purchased the salmon, both sued 
the retail food dealer, alleging that the 
father purchased the food for use in 
the family home and that it contained 
sharp pieces of metal that injured the 
child’s teeth and mouth. The father 
got a judgment for his expenses, but 
the child’s suit was dismissed for lack 
of privity with the defendant on which 
to base an implied warranty. 

The Court of Appeals, while agree- 
ing that the case had been decided be- 
low in accordance with existing New 
York law, reversed and held that the 
doctrine of privity and warranty, as 
applied here, resulted in unfairness 
and injustice. The Court said: 


The injustice of denying damages to 
a child because of non-privity seems 
too plain for argument. The only real 
doubt is as to the propriety of chang- 
ing the rule. Of course, objection will 
be made... but the present rule which 
we are being asked to modify is itself 
of judicial making since our statutes 
say nothing at all about privity and 
in early times such liabilities were 
thought to be in tort. 


The Court conceded that it should be 
cautious and take one step at a time, 
and it confined its ruling to saying 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 


of the West Publishing Company 
or in The United States Law Week. 








that the infant’s cause of action should 
not have been dismissed solely on the 
ground that the food was purchased 
by the child’s father rather than the 
child. “Today”, the Court remarked, 
“when so much of our food is bought 
in packages it is not just or sensible 
to confine the warranty’s protection to 
the individual buyer. At least as to food 
and household goods, the presumption 
should be that the purchase was made 
for all members of the household.” 

The Court noted that the doctrine of 
the extension of the seller’s warranty 
to the family or household of the pur- 
chaser is included in the Uniform Com- 
mercial Code (§2—218), which has 
been enacted in several states this year. 

One judge concurred specially. He 
preferred deciding the case on the 
ground that the infant asked for the 
food and that it was normal that the 
father, who was liable for her heces- 
saries, should have purchased it for 
her. He warned that a broadening of 
liability should come from the legisla- 
ture and that it might not be entirely 
desirable. “It is just as unfair”, he 
wrote, “to hold liable a retail grocery- 
man, as here, who is innocent of any 
negligence or wrong, on the theory of 
breach of warranty, for some defect 
in a canned product which he could 
not inspect and with the production of 
which he had nothing to do, as it is 
to deny relief to one who has no rela- 
tionship to the contract of purchase 
and sale, through eating at the pur- 
chaser’s table.” 


(Greenberg v. Lorenz, Court of Appeals 
of New York, March 2, 1961, Desmond, 
C.J.,9 N. Y. 2d 195, 213 N.Y.S. 2d 39.) 


Bar Admissions... 
courts’ inherent power 
The Supreme Court of Errors of 


Connecticut has had occasion to re- 
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assert the principle that the judiciary 
has power to regulate and prescribe 
standards for admission to the Bar 
and that the legislative branch of gov- 
ernment cannot invade the field. 

The case involved a 1957 Connecti- 
cut statute which provided that certain 
persons admitted in other states might 
take the state’s bar examination, al- 
though they didn’t qualify for the ex- 
aminaiion under the rules of the Su- 
perior Court of Connecticut. which is 
the admitting court there. 

The Court, turning to a historical 
review of the Connecticut law on bar 
admissions and noting the great weight 
of authority in the United States, held 
that the statute was unconstitutional as 
a violation of the separation of powers 
doctrine embedded in Connecticut’s 
Constitution. “Any attempt on the part 
of the legislative department to direct 
what the rules [for admission to the 
Bar] shall be, and to determine what 
qualifications applicants for admission 
shall possess”, the Court declared, 
“transgresses the constitutional power 
of that department.” 

The Court said that prescribing 
qualifications for admission to the Bar 
had always been an exercise of judicial 
power. It construed a statute purport- 
ing to vest the power in the Superior 
Court as a legislative recognition of 
the judicial department’s inherent pow- 
er, and a fixing of the power within 
the limits of that Court, rather than an- 
other. 


(Heiberger v. Clark, Supreme Court of 
Errors of Connecticut, March 21, 1961, 
Baldwin, C.J., 169 A. 2d 652.) 


Criminal Law... 
sentencing 
A concern that disparity in sentences 
may be causing injustices was expressed 
by the Court of Appeals for the Seventh 
Circuit as it, somewhat reluctantly, af- 
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firmed a conviction and sentence of a 
Chicago woman for conspiracy to pre- 
sent false, fictitious and fraudulent 
claims to the Veterans Administration 
for education and training allowances. 

The statute under which the defend- 
ant was convicted (18 U.S.C.A. §286) 
permits a fine of not more than 
$10,000 and a prison term of not more 
than ten years. In the district court, 
after a trial before the court, she re- 
ceived a sentence of five years and a 
fine of $5,000. 

While the Seventh Circuit affirmed 
the conviction, it pointed out that the 
defendant, while titular head of the 
radio school involved in the frauds, 
actually spent most of her time operat- 
ing a radio station and editing and 
publishing a magazine entitled FM 
Review. It noted that she spent little 
time at the school, but left its operation 
to others. 

Judge Duffy, writing for the Court, 
said it had examined the transcript of 
evidence in order to try to understand 
why the trial court imposed such a 
heavy sentence, but, he said: “We still 
are at a loss to understand why a 
prison sentence of five years was im- 
posed upon Doris Keane who had no 
previous criminal record of any kind.” 
Since the sentence was within the maxi- 
mum, however, the Court concluded 
that it must be affirmed. 

The Court noted that “disparity of 
sentences for similar criminal offenses 
and it ex- 
pressed the hope that the institutes on 


creates serious problems”, 


sentencing to be held under legislation 
recently enacted by Congress will help 
to avoid “the great disparity of sen- 
tences in federal district courts now 
all too prevalent...” It conceded that 
since district judges come from differ- 
ent backgrounds and varying legal and 
judicial experiences, there will always 
be differing views of the nature and 
amount of punishment to impose in 
criminal cases. The Court urged more 
use of the provisions of 18 U.S.C.A. 
$4208, under which a sentencing judge 
may designate a minimum term, or fix 
a maximum sentence and provide that 
the prisoner may be eligible for parole 
after such time as the Board of Parole 
may determine. 

One judge, concurring separately, 
did not share the majority’s feeling 


that the defendant had received an ex- 
cessive prison term. He said it was 
inherent in an act providing for in- 
determinate sentences that differences 
in sentences would exist. “But”, he 
added, “such a difference is not a dis- 
parity, in the sense that the word dis- 
parity indicates an improper exercise 
of the sentencing power. All men are 
expected to wear shoes to fit their feet. 
There is therefore a difference in the 
sizes of shoes worn by men, but there 
is no disparity.” 


(U.S. v. Chicago Professional Schools, 
United States Court of Appeals for the 
Seventh Circuit, April 26, 1961, Duffy, J.) 


Federal Procedure... 
Civil Rights Act 
An action arising under the Federal 
Civil Rights Act survives the death of 
the defendant, the Court of Appeals 
for the Eighth Circuit has ruled. 


The complaint alleged that the plain- 
tiff was seized without warning or 
provocation by direction of the defend- 
ant, the Chief of Police of Little Rock, 
Arkansas, taken to jail, questioned in 
relays, beaten and injured. 

The district judge had dismissed the 
suit on the ground that the action did 
not survive. He held that since the 
statute made no provision for sur- 
vival or extinguishment of the action, 
he must apply common law as devel- 
oped in the federal courts, and that 
under federal common law tort actions 
in the nature of personal wrongs abate 
on the death of the tortfeasor. 


The Eighth Circuit noted that the 
section of the statute under which the 
action was brought, 42 U.S.C.A. $1983, 
does not specifically treat the survival 
issue, but it disagreed with the district 
court that there was a well-established 
federal common-law rule. In_ this 
breach, the Court continued, it should 
be guided by another section of the 
Civil Rights Act, 42 U.S.C.A. $1988, 
which provides that where the federal 
laws are “deficient in the provisions 
necessary to furnish suitable remedies 
... Statutes of the state wherein the 
court...is held...shall be extended 
to govern...” Turning then to Arkan- 
sas law, the Court found that personal- 
injury tort actions survive, and it ap- 
plied this rule to its case. 
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(Pritchard v. Smith, Court of Appeals 
for the Eighth Circuit, April 26, 1961, 
Van Oosterhout, J.) 


Grand Juries... 
reports 

New York’s highest court—the Court 
of Appeals—has held that a grand jury 
whose investigation into charges of mis- 
conduct by public officials failed to un- 
cover sufficient evidence for an indict- 
ment may not present to the court for 
filing as a public record a report cen- 
suring and castigating the conduct of 
the public officials. 

With three judges dissenting, the 
Court affirmed an order of the judge 
who received the report from the grand 
jury and directed that it be 


‘ 


‘sealed” to 
be opened only on court order. The 
foreman of the grand jury had sought 
an order directing the judge to file the 
report as a public record because it 
dealt with “matters of great public 
concern and interest” and pertained to 
“the proper... administration of gov- 
ernment and the conduct of public offi- 
cials”. The report, a nineteen-page 
document, was devoted primarily to 
criticism of the highway department of 
Schenectady County, although it recog- 
nized that there was no basis for an 
indictment. 
The Court 
grand jury could find ground for vot- 


ing an indictment or making a present- 


ruled that unless the 


ment, it had no power to file a report 
as a public document. The Court con- 
ceded that this had been the practice 
in the past and that the only reported 
appellate case in New York upheld the 
practice, but it noted that there had 
been no objection raised in other cases 
and that in many cases specific per- 
sons were not singled out for criticism. 

To reach its conclusion the Court 
turned to the New York Constitution 
and statutes, which it held to be com- 
prehensive enough to supplant the 
common law. As to the common-law 
rule, the Court said it was much in 
doubt. No provision of the Constitu- 
tion or statutes supported the filing of 
a grand jury “report”, the Court con- 
cluded. The statute’s closest approach 
to the power was a provision that a 
grand jury is required and authorized 


5] 


to “inquire” into “the wilful and cor- 


rupt misconduct in office of public of- 
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ficers of every description in the coun- 
ty”. But the Court said that the key 
words were “wilful and corrupt miscon- 
duct” rather than “inquire”, since every 
action by a grand jury presupposes an 
inquiry, and the jury by its own admis- 
sion had not found any “wilful and 
corrupt misconduct”. “Where then”, 
the Court asked, “is the authority for 
it to publish, under the immunity which 
any 
more than the statement that no evi- 
dence of such misconduct was found?” 
The Court said that the power to re- 
port, short of an indictment or present- 


attaches to grand jury actions, 


ment, was not implicit in the power to 
inquire. 


“Thus”, the Court concluded, “there 
is simply no basis in the statute for 
assuming that the Legislature intended 
to invest the grand jury with power to 
condemn public officers according to 
its own standards of right and wrong, 
as distinguished from those clearly 
expressed in the penal statutes, in other 
words, to accuse officials in a court 
record of conduct which the Legisla- 
ture has not chosen to denominate as 
criminal or unlawful.” The Court em- 
phasized that an indictment is the first 
step in a chain of circumstances in 
which an accused public official has 
full opportunity through counsel and 
the due process of law to defend and 
possibly vindicate himself, whereas a 
grand jury “report” besmirches his 
record but offers him no opportunity 


to defend himself. 


Three judges dissented, with two 
writing opinions. One insisted that the 
statute provided an ample basis for a 
grand jury “report” against a public 
official and that being the target of 
such a “report” must be considered 
“an occupational hazard of the uneasy 
trade of public’service”. The other dis- 
senting opinion declared that grand 
juries at common law had the right to 
submit reports to become public rec- 
that this well-established 
practice became part of the common 
law of New York, and incorporated 


ords and 


into its constitution in 1777. He con- 
cluded that no statute has abrogated 


that common-law practice. 


(Wood v. Hughes, Court of Appeals 
of New York, February 23, 1961, Fuld, 
J.,9 N. Y. 2d 144, 212 N.Y.S. 2d 37.) 


States... 
subversive investigations 

The Supreme Court of New Hamp- 
shire has ruled that a 1957 amendment 
to the state’s statute on subversive in- 
vestigations has not curtailed the pow- 
ers of the state’s attorney general in 
making investigations. 

The defendant was committed for 
civil contempt for refusing to answer 
whether he was at present a member 
of the Communist Party. He contend- 
ed that the 1957 statute permitted the 
attorney general to make an investiga- 
tion only when he had “information 
which he deems reasonable or reliable 
relating to violations of the provisions 
of this chapter”, quoting from the stat- 
ute. This, he argued, was far different 
from the power he had in the 1953 and 
1955 versions of the statute “to deter- 
mine whether subversive persons... 
are presently located within this state”. 
It said the 
statute did not confine the attorney 


The Court disagreed. 


general to investigations of “viola- 
tions” and that a violation was not 
required before an investigation may 
be set in motion. It pointed out that 
the statute required only information 
“relating to violations”. 

“There are those”, the Court stated, 
“who think that such a legislative in- 
vestigation may be pointless, danger- 
ous and ineffective (particularly on a 
state basis) and there are others who 
think it desirable and necessary. But 
the wisdom or lack of wisdom in au- 
thorizing and financing such an inves- 
tigation still remains a matter for legis- 
lative rather than judicial determina- 
tion.” 

The Court relied on two recent 
United States Supreme Court decisions 


—Braden v. U. S., 81 S. Ct. 584, and 
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Wilkinson v. U. S., 81 S. Ct. 567—to 
hold that the question asked the de- 
fendant did violate his First 
Amendment rights. 


not 


(Wyman v. De Gregory, Supreme Court 
of New Hampshire, March 20, 1961, re- 
hearing denied April 14, 1961, per curiam, 
169 A. 2d 1.) 


What’s Happened Since... 
w On April 24, 1961, the Supreme 
Court of the United States: 


AFFIRMED (5-to-4) the decision of 
the Supreme Court of California in 
Konigsberg v. State Bar of California, 
52 Cal. 2d 769, 344 P. 2d 777 (46 
A.B.A.J. 88; January, 1960;, denying 
admission to that state’s Bar of an 
applicant who refused to answer ques- 
tions of the committee of bar examin- 
ers relating to his membership in the 
Communist Party. The Court held that 
it was not constitutionally impermis- 
sible for a state to adopt a rule, either 
legislatively or judicially, denying ad- 
mission to the Bar to a person who 
refuses to answer material questions 
and thus obstructs a bar examining 
committee in determining his qualifi- 
cations. The Court also ruled that the 
state’s interest in enforcing such a rule 
outweighed any deterrent effect it 
might have on freedom of speech and 
association, and hence the state action 
did not violate the Fourteenth Amend- 
ment to the Federal Constitution. 


AFFIRMED (5-to-4) the decision of 
the Supreme Court of Illinois in Jn re 
Anastaplo, 18 Ill. 2d 182, 163 N.E. 2d 
429 (46 A.B.A.J. 88; January, 1960), 
that the refusal of the Illinois Supreme 
Court’s committee on character and 
fitness to certify for admission to the 
state’s Bar a person who refused to 
answer questions about his political 
organizational affiliations was not ar- 
bitrary or discriminatory and that the 
applicant had been warned adequately 
by the committee that his refusal to 
answer would be considered grounds 
for refusing admission to the Bar. 
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Opinion No. 298 of the 


Committee on Professional Ethics 


April 15, 1961 
Lawyers and Judges Appearing on Radio, Television and 
Movies in Simulated Trials 


PROFESSIONAL CANONS 27 AND 29 
JupiciaL CANons 4, 25 AND 34 

The Committee is asked to express 
its opinion as to the appearance of 
lawyers and judges on radio, television 
and motion picture programs in the 
roles of lawyers or judges in produc- 
tions of simulated or re-created judicial 
proceedings. 

In 1936, this Committee issued Opin- 
ion No. 166 dealing with a radio net- 
work program simulating an actual 
judicial proceeding with judges and 
lawyers participating. That opinion 
deprecated the simulation of an actual 
judicial proceeding and condemned the 
participation of the Bench and Bar in 
such commercial programs. Since that 
time television has joined the radio 
and movies, and many bar associations 
have commenced or expanded their 
own programs in all media, both in 
the field of continuing legal education 
for their own members and in the field 
of public information. Several un- 
reported informal opinions of the Com- 
mittee have been issued in the mean- 
time dealing with various aspects of 
the general issue. 

Canon 27 of the Canons of Profes- 
sional Ethics condemns as unprofes- 
sional any direct or indirect form of 
advertising by lawyers. Henry Drinker 
in his book on Legal Ethics (page 247) 


says: 


Under Canon 27, every indirect form 
of advertising, designed to sell pro- 
fessional employment, is improper. 


Canon 29 of the Canons of Profes- 
sional Ethics reads in part as follows: 


He [a lawyer] should strive at all 
times to uphold the honor and to main- 
tain the dignity of the profession and 
to improve not only the law but the 
administration of justice. 


Judicial Canon 4 reads as follows: 


A judge’s official conduct should be 
free from impropriety and the appear- 
ance of impropriety; he should avoid 
infractions of law; and his personal 
behavior, not only upon the bench and 
in the performance of judicial duties, 
but also in his every day life, should 
be beyond reproach. 


Judicial Canon 25 provides, in part, 
that a judge should not “use the power 
of his office or the influence of his 
name to promote the business interests 
of others”; and Judicial Canon 34 
provides, in part, that “In every par- 
ticular his conduct should be above 
reproach,” 

It is the opinion of this Committee 
that: 


1. The appearance of judges on com- 
mercial programs simulating or re-cre- 
ating judicial proceedings in courts or 
other tribunals, even though they not 
be identified as judges or by name, is 
a violation of the Canons of Judicial 
Ethics. 

2. Where lawyers appear on com- 
mercial programs as actors or perform- 
ers, whether in the role of judges or 
lawyers, or otherwise, but are not iden- 
tified as lawyers, either generally or 
individually, such participation is not 
improper. Their names may also prop- 
erly appear as members of the cast 
under such circumstances. 
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3. In the case of programs produced, 
sponsored, or supported and assisted 
by bar associations, simulating or re- 
creating judicial proceedings in courts 
or other tribunals, designed and used 
as public information programs, law- 
yers or judges may properly appear in 
the roles of judges or lawyers, and may 
be identified as such and by name. 


4. No lawyer or judge should appear 
in any program, commercial or other- 
wise, unless it is made clear that such 
program is not an actual trial or pro- 
ceeding, but is a dramatization, and 
unless such program conforms to the 
proper standards of the Bench and 
Bar in their participation in judicial 
or other proceedings. 

This opinion is limited to the ques- 
tion of ethics presented to this Com- 
mittee. We do not consider that it is 
within the jurisdiction of our Commit- 
tee to investigate or attempt to deter- 
mine the merits of criticism of some of 
the performances of simulated trials or 
of the acting of some lawyers or judges 
who have appeared thereon. These 
matters, particularly as they may bear 
on thé relations of the Bar to the public 
and to the media involved are within 
the scope of the work of other commit- 
tees of the American Bar Association 
and of state and local associations. 

It should also be noted that the fore- 
going opinion deals solely with appear- 


(Continued on page 742) 
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Coming Annual Meeting Highlights 


The Junior Bar Conference will be 
privileged to hear an address by for- 
mer President Harry S. Truman at the 
coming Annual Meeting in St. Louis. 
The Annual Meeting Committee recent- 
ly confirmed Mr. Truman’s -acceptance 
of the Conference’s invitation to speak 
at the annual luncheon of the Confer- 
ence to be held on Saturday, August 5. 

The Committee has also announced 
the participants in a panel on the 
“Economics of the Practice of Law”, 
another of the features of the Confer- 
ence’s annual meeting program. The 
panel will be held Friday afternoon, 
August 4. The participants and the 
subjects on which they will be speaking 
are as follows: 


Moderator: John D. Conner, Wash- 
ington, D. C., member of the Associa- 
tion’s Committee on the Economics of 
Law Practice; 

“Principles of Developing a Law Prac- 
tice” by Gerald C, Snyder, Waukegan, 
Illinois, Past President of the Illinois 
State Bar Association; 

“Efficiency in Performing Legal Serv- 
ices” by Philip S. Habermann, Madi- 
son, Wisconsin, Executive Secretary of 
the Wisconsin State Bar; 

“The Techniques of Law Office Rec- 
ords and Systems” by Kline D. Strong, 
Salt Lake City, Utah, member of the 
Economics Committee of the Utah State 
Bar; and 

“How To Equitably Charge for Legal 
Services” by Herman S. Merrell, Rocky 
Mount, North Carolina, member of the 
Judge Advocate’s Association and the 
National 
Counsel. 


Association of Insurance 


Sessions of the Conference Assembly, 
held in conjunction with the Annual 
Meeting of the Conference, are sched- 
uled for Friday, August 4, Saturday, 
August 5, and Monday, August 7. The 
Conference Assembly is the policy- 
making body of the Conference and its 
delegates represent national, state and 


affiliated local junior bar organizations. 
It is most important that each organi- 
zation be represented by the delegate 
or delegates to which it is entitled. The 
presidents of all organizations entitled 
to representation in this body have 
been mailed forms for the certification 
of delegates and alternates to the Con- 
ference Assembly. Some of the matters 
on the agenda of the Assembly are 
affiliation of additional state and local 
junior bar organizations, resolutions 
on subjects of current interest to the 
organized Bar, and the election of the 
Speaker and Clerk of the Assembly for 
next year. 


Another important part of the An- 
nual Meeting is the election of national 
officers and members of the Executive 
Council. Nominating petitions for the 
offices of Chairman and Vice Chair- 
man have been filed by Kenneth J. 
Burns, Jr., of Chicago, Illinois, and 
James R. Stoner, of Washington, D. C., 


respectively, the present Vice Chair- 
man and Secretary. John G. Weinman, 
of New Orleans, Louisiana, has filed a 
petition for the office of Secretary. 
Nominating petitions have been filed 
by the following persons for Executive 
Council positions which will be vacated 
at the meeting: Arthur W. Leibold, Jr., 
of Philadelphia, Pennsylvania (Third 
District) ; Jerome B. Steen, of Jackson, 
Mississippi (Fifth District); Gerald J. 
Kahn, of Milwaukee, Wisconsin (Sev- 
enth District); Edward E. Kallgren, 
Francisco, California (Ninth 
District); Robert O. Hetlage, of St. 
Louis, (Eleventh District) ; 
and John E. Nolen, Jr., of Washington, 
D. C. (District of Columbia). 


of San 


Missouri 


The program for the meeting also 
includes the annual Junior Bar Con- 
ference Awards of Achievement to out- 
standing junior bar organizations, 
meetings of the Executive Council, a 
panel “World Peace 


Through Law”, a reception in honor 


discussion of 


of state and local junior bar organi- 
zation chairmen, and an address by 
the President of the Canadian Junior 
Bar, Kenneth G. Houston, of Winni- 
peg. Throughout the meeting, an ex- 
cellent social program has been planned 
their 
spouses by the Annual Meeting Com- 


for Conference members and 
mittee, with the assistance of the Junior 
Section of The Bar Association of St. 


Louis. 





John Bodner, left, discusses a point with guest lecturer James Toomey 
at a seminar on defense of indigent criminal defendants in the District of 


Columbia. 
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Conference members who have not 
already made plans to attend the 1961 
Annual Meeting, may do so by writing 
the Meetings Department, American 
Bar Center, Chicago 37, Illinois. 


Government Lawyer Survey 

During the past year the Confer- 
ence’s Committee on the Status of the 
Young Lawyer in Government conduct- 
ed a survey of the attitudes toward 
their work of young attorneys (35 
years of age or younger) in the Fed- 
eral Government and the Armed Serv- 
ices. The initial tabulation of the an- 
swers received has now been completed. 
While the results have not yet been 
analyzed, many of the more interesting 
data speak for themselves. For in- 
stance, the civilian lawyers indicated 
by a margin of greater than four to one 
that they would recommend govern- 
ment service to their colleagues outside 
of government. At the same time, how- 
ever, a clear majority of those who had 
made up their minds stated that they 
themselves plan actively to seek new 
employment during the next year. The 
chairman of the Committee, Edwin S. 
Rockefeller, of Washington, D. C., and 
Robert H. Becker, Vice Chairman in 
charge of the survey, have announced 
that the raw data will be made avail- 
able to the chief legal officers of the 
various government agencies and that 
the Committee plans to analyze the 
data and submit a report and such 
recommendations as may seem appro- 
priate in the near future. 


Publications 

During the past ten months, the Con- 
ference has published a number of 
publications of interest to its members 
and state and local junior bar organi- 
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zations. A limited supply of the follow- 

ing publications is available at Confer- 

ence headquarters and may be obtained 
upon request: 

Projects Bulletin—Volume II 
No. 1—Orientation for Pre-Law 

Students 

No, 2—Assistance to Beginning 
Lawyers 

No. 3—Program for High School 

Pre-Law Orientation 
No. 4—Organizing Vocational Guid- 

ance Seminars for Law 
Students 

No. 5—Trial by Jury—uU.S.A. 

No. 6—How To Organize and Con- 
duct Practical Legal Educa- 
tion Programs for Young 
Lawyers 

No. 7—Defense of Indigents in 
Criminal Cases 

Report to Locals (Highlights of the 
1960 Annual Meeting ) 

1960-61 Junior Bar Conference Direc- 
tory (containing the names and 
addresses of active Conference per- 
sonnel, by-laws, Conference Assem- 
bly Rules of Procedure, and Instruc- 
tions to Committee Chairmen) 

The Young Lawyer (published in 
October, 1960, and February and 
May, 1961) 

1960 Award of Achievement Rules 


Medico-Legal Handbook 


1961-62 Committee 
Appointments 

Earlier this year, the presidents of 
the various state junior bar organiza- 
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tions were requested to submit recom- 
mendations for Junior Bar Conference 
committee appointments for the ensu- 
ing year. State Chairmen are urged to 
respond to this request so that com- 
mittee appointments can be completed 
as soon as possible. Conference mem- 
bers interested in a committee appoint- 
ment should write to their state Junior 
Bar Conference chairman or Kenneth 
J. Burns, Jr., 135 South La Salle Street, 
Chicago 3, Illinois. Those interested 
will be assigned to committees and 
given an opportunity to further the 
objectives of the Conference. 
Committees on which Conference 
members will be appointed to serve 
include Affiliation, Annual Meeting, 
Award of Achievement, Clients’ Secur- 
ity Funds, Continuing Legal Education, 
Cooperation with American Bar Asso- 
ciation Sections, Court Improvement, 
Inter-American Bar, Law Day—USA, 
Legislation, Liaison with the Canadian 
Junior Bar, Medico-Legal, Member- 
ship, Military Service, Pre-Practice 
Orientation, Projects, Regional Meet- 
ings, Unauthorized Practice of Law, 


and World Peace Through Law. 


Junior Bar Activities 
Around the Country 

The Junior Bar Association of Berks 
County, Pennsylvania, has for a num- 
ber of years been conducting a court 
visitation program, whereby a lawyer 
lectures at the local high school on the 
Pennsylvania court system and then in- 
vites the students to witness an actual 
trial. 


Because on several occasions 
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when students have been brought to 
the courthouse to witness a trial, there 
was none the Junior Bar 
has conducted a mock trial with the 
students participating as trial judge, 


jurors and defendant. 


in session, 


Participation in 
such a mock trial has been very edu- 
cational for the students. 

A significant toward 
vroviding competent representation for 


contribution 


indigents accused of crime has been 
made by the Junior Bar Section of the 
Bar the District of 
Columbia. This past spring, the section 


Association of 


instituted a criminal law seminar series 
in which two groups of twenty young 
lawyers were trained to handle assigned 
criminal cases. 

In the District of Columbia, most of 
the indigent criminal cases are defend- 
ed by attorneys who serve without com- 
pensation on appointment by the court. 
The Junior Bar Section’s Committee on 
Assigned Counsel, under the chairman- 
ship of John Bodner, Jr., designed the 
seminar series to provide a corps of 
trained young lawyers willing to handle 
indigent criminal assignments. 

The first series was held in March 
and the second, similar in format and 
content, was held in April. Each con- 
sisted of three two-hour lecture and 
discussion sessions and a tour of the 
courthouse with particular emphasis on 
points and places with which the prac- 
titioner in criminal cases should be 
familiar. The three Jeciure and discus- 
sion sessions, each taught by an au- 
thority on criminal practice, covered 
arrest to arraignment, arraignment to 


trial and trial to appeal. Enrollment in 
each series was limited to twenty young 
lawyers in order to permit maximum 
informality and freedom of discussion. 
Sample forms of motions and other 
legal documents, as well as outlines 
with appropriate case citations, were 
distributed to each participant. Space 
for the sessions was provided in the 
courthouse. Most of the enrollees signed 
up to handle an indigent case at the 
conclusion of the series. 

One hundred and eighty lawyers, the 
majority members of the 
profited from the trusts 
program presented on May 6 at the 
Chase Hotel by the Junior Section of 
The Bar Association of St. Louis in co- 
operation with the Corporate Fidu- 
ciaries Association of St. The 
“Inception of Trusts”, 


of them 
senior Bar, 


Louis. 
topics included 
“Provisions Making Principal and In- 


7, 


come Available”, “Asset Management”, 


“Pour-Over Problems”, and “Termina- 
tion Problems”, and were presented by 
specialists from the ranks of both law- 
yers and trust officers. The program 
was the result of the efforts of John R. 
Barsanti, Jr., Chairman of the Junior 
Bar Trusts Committee, and others. 
Another program established by the 
Junior Section of The Bar Association 
of St. Louis in co-operation with the 
Law Schools of Washington and St. 
Louis University under the direction 
of the with Law Schools 


Committee has been the “Student In- 


Relations 


vestigator” program. This program was 
designed to make use of law students 
to aid attorneys assigned to try crimi- 
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nal cases, and is available during the 
school year to all attorneys assigned to 
criminal cases in the Circuit Courts of 
St. Louis and St. Louis County. 
Robert S. Mucklestone, of Seattle, 
Washington, member of the Junior Bar 
Conference Executive Council for the 
Ninth District, attended a meeting of 
young lawyers in Laramie, Wyoming, 
held in connection with the Law Insti- 
tute at the University of Wyoming. 
Younger members of the Wyoming Bar 
were invited to the meeting to consider 
a state junior bar organization. In 
Hopper, 
Broomfield, Colorado, who was respon- 
sible for the arrangements for the 
Richard V. Thomas, James L. 
Applegate and James A. Tilker, all of 
Cheyenne; Samuel A. Anderson, of 
Laramie; Alan K. Simpson, of Cody; 
and Tom Lubnau, of Gillette. Various 
aspects of a junior bar organization 
were discussed and 


attendance were George W. 


meeti ng; 


interest was ex- 
pressed in the organization of a state- 
wide junior bar group. Further con- 
sideration will be given to the forma- 
tion of a state junior bar group at the 
next meeting of the Wyoming State Bar 
which will be held in Sheridan next 
September. 
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Separation from the Service 


By R. P. Bushman, Jr., and G. Sidney Buchanan, of Houston 


Sections 402(a) (2) and 403(a) (2) 
of the Internal Revenue Code of 1954! 
provide that the distributee of a quali- 
fied trust? or a qualified annuity plan® 
is entitled to long-term capital-gain 
treatment on the excess of the amounts 
received over the amounts contributed 
by him if the distribution is made on 
account of his “separation from the 
service”. In order to qualify for such 
treatment, the distribution must be all 
of the distributions payable to the 
employee and must be made within one 
taxable year of the distributee.t The 
words “separation from the service” 
have no counterpart anywhere else in 
the income tax law. The purpose of this 
note is to examine the content that 
phrase has been given since its intro- 
duction into the Internal Revenue Code 
in 1942. The first part of the note will 
review the legislative history and the 
taxation of the individual employee 
who separates from the service of his 
employer; the second part, to appear 
next month, will deal with group em- 
ployee separations and will contrast 
the treatment accorded groups and 
individuals. 


Legislative History 
of Section 402(a) (2) 
Long-term capital-gain treatment for 
lump sum distributions from qualified 
employees’ trusts was first provided in 
the Revenue Act of 19425 by the Sen- 
ate when Congress was overhauling 
generally the tax treatment of pension, 
profit-sharing and stock-bonus plans. 
The Senate Finance Committee Report® 
accompanying the amendment gives no 
explanation of the reasons for the addi- 
tion. Stanley S. Surrey, now Assistant 
Secretary of the Treasury, has voiced 
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his opinion that “...by an ill-consid- 
ered and unwise technical decision cap- 
ital gain treatment was accorded to 
iump sum pension plan payments on 
retirement”.? Another writer offers the 


explanation that: 


It also seems clear that capital gain 
treatment is often extended by Con- 
gress as a rough-hewn measure of re- 
lief from the impact of progressive 
surtax rates upon ordinary income 
which is bunched in a particular year.8 


Whatever the policy behind accord- 
ing capital-gain treatment to lump- 
sum distributions from employee trusts, 
the only explanation of the term ‘ 
aration from the service” appears in 
the Senate Finance Committee Report® 
which says the employee is entitled to 
long-term capital-gain treatment if he 
“retires or severs his connection with 
his employer”. Prior to 1954 it was 
the position of the Service that distri- 
butions from an annuity plan, as op- 
posed to an employees’ trust, were not 
entitled to the capital-gain treatment 
provided by Section 165(b) of the In- 
ternal Revenue Code of 1939. Section 
403(a)(2) was added to the Code in 
1954 to equalize this treatment. 


‘sep- 





Individual Employee 
Separation from the Service 

Assuming the other requisites of the 
statute are met, distributions on sep- 
aration from the service are entitled to 
capital-gain treatment, but if there has 
been no separation from the service, 
the distributions are taxable as annui- 
ties.1° 

The question of whether an indi- 
vidual employee, as opposed to a group 
of employees, has separated from the 
service has been dealt with in several 
decisions and rulings. Two Tax Court 
decisions have held an employee not 
separated from the service when he 
continued to act in an executive capac- 
ity and to receive compensation.!! 
Both the Fry and the Rieben cases em- 
phasize continued receipt of compen- 
sation as evidence that the relationship 
with the employer had not been sev- 
ered. 

Rev. Rul. 56-214,'? citing the Fry 
case and cited in the Rieben case, 
stressed the continued receipt of com- 
pensation as requiring the same con- 
clusion. It is interesting to note, how- 
ever, that the final paragraph of the 
ruling specifically omits any reference 
to compensation, thus foreshadowing 
the Service’s position that it is not 
necessary to prove compensation in or- 
der to disprove separation from the 
service. 

In Rev. Rul. 57-115,1* the Service 
ruled that the element of compensation 
is not the determinative factor in de- 
ciding whether an employee has sep- 
arated from the service. This ruling 
held an uncompensated officer and di- 
rector, whose services were limited to 
attendance at directors’ meetings and 
other services not of a substantial na- 
ture, not to have been separated from 


(Continued on page 740) 





1. All section references are to the Internal 
Revenue Code of 1954 unless otherwise express- 
ly stated. 

2. See §401. 

3. See §404(a) (2). 

4. It is recognized that there are other cir- 
cumstances under which the capital-gain treat- 
ment applies, such as the death of the employee 
either before or after separation from the serv- 
ice, and that others than the employee, for 
example, his beneficiaries in case of his death, 
may be entitled to such treatment. These mat- 
ters are beyond the scope of this note as are the 
tax treatment of distributions of securities of 
the employer corporation and the tax treatment 
of amounts accrued, but not distributed or made 
available to the distributee, after separation 
from the service. See §402(a) (2) and Rev. Rul. 
60-292, I.R.B. 1960-37, 22. Cf. Rev. Rul. 56-558, 
1956-2 C.B. 290. 


5. §162(a) of the Revenue Act of 1942. §165 
(b) of the Internal Revenue Code of 1939. 

6. Senate Finance Committee Rep. 1631, 
77th Cong. 2d Sess. 

7. See Statement of Stanley S. Surrey, Nomi- 
nee to be Assistant Secretary of the Treasury, 
Hearings before the Committee on Finance, 
United States Senate, 87th Cong. Ist Sess., 
March 22, 23, 1961, pages 13 to 15 and 52. 

8. Lyon, Charles S., Capital Gains Benefits 
Connected with Executive Retirement, N.Y.U. 
12th Annvuat INstrTuTE ON FEDERAL TAXATION 
(1954), page 365. 

9. Note 6 supra. 

10. See §72, §402(a) (1) and §403(a) (1). 

11. Estate of Frank B. Fry v. Commissioner, 
19 T. C. 461 (1952), affd. 205 F. (2d) 517 (3d Cir. 
1953); Estate of Edward I. Rieben, 32 T. C. 1205 
(1959). 

12. 1956-1 C.B. 196. 

13. 1957-1 C.B. 160. 
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Practicing Lawyer’s guide to the 
current LAW MAGAZINES 








Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


I NsANITY: Wasn’t it Martin Little- 
ton and Emory Buckner who met once 
a year to swear an oath never to except 
to a judge’s charge? I never agreed 
nor understood it, but always rejoiced 
that those two good fellows were to- 
gether 
Some time ago, I swore an oath with 


eating and drinking again. 
my French poodle, Bijou, never to read 
another piece on the Commercial Code 
or the Durham rule of Judge Bazelon. 
Every resolution, however, I make I 
break and in honor of Judge Arnold’s 
seventieth birthday, I broke down to 
read what Abe Krash, of the District 
of Columbia Bar, has to say about the 
operation of the Durham rule in the 
District of Columbia. Coming as it 
does, just as the Mad Man from 
Swamp-poodle has been out to kill 
again, this is a courageous defense of 
Bazelon, J., and a good analysis of the 
eighty cases that have considered the 
Durham case (214 F. 2d 862). You 
will find it in the May, 1961, Yale Law 
Journal ($2.50 a copy; Kent Station, 
New Haven, Connecticut; Volume 70, 


Number 6). 


Lasor LAW: In the winter of 1961, 
the Ohio State Law Journal ($1.50 per 
copy; Columbus, Ohio, Volume 22, 
No. 1) published under the direction 


of Professor Robert E. 


symposium on “Internal Union Af- 


Mathews a 


writes a 
valuable foreword. Professor Otto 
Kahn-Freund, of the London School of 
Economics, writes on “Trade Union 


fairs”. Professor Mathews 


Democracy and the Law”. The paper 
was the Annual Address to the Labor 
Law Section of our Association at our 
Washington meeting in August, 1960. 
In it he discusses the English methods 
of resolving three problem areas. 


Professor Alfred W. Blumrosen, of 
Rutgers Law School, writes on “Exclu- 
sion from Union Activities” of non- 
union members within and without the 
union; Professor Benjamin Aaron, of 
California Law School, on “Fair Rep- 
resentation”, laying special emphasis 
on use of union funds for political pur- 
poses, which he sees as an attack on 
the union shop; Jerome H. Brooks on 
“Disputes” from the point of view of 
the novel self-discipline of the Public 
Review Board of U.A.W.-C.LO., of 
which he was Executive Director; Har- 
old A. Katz and Irving M. Friedman, 
of the New York and Illinois Bars, on 
“Members control”, emphasizing man- 
monitor- 


damus, receiverships and 


ships and outlining remedies under 
“LMRDA” 
porting and Disclosure Act of 1959— 
29 U.S.C. 401—the Landrum-Griffin 
Act). 

There follows a piece by Professor 


(Labor-Management Re- 


Clyde W. Summers telling us what 
“LMRDA” has done to the no-man’s 
land of Guss v. Utah Labor Relations 
Board, 353 U. 


cludes with articles by Henry Mayer, 


S. 1, and the issue con- 


of the New York Bar, on schisms with- 
in unions, and Sidney E. Cohn and 
David Lubell, of the New York Bar, 
on “Control” of unions. 

Professor Mathews is, indeed, to be 
congratulated for this unique and un- 
usual symposium, directed as~all the 
articles are to internal union affairs. 
Planned since 1958, the presentation 
comes at a most appropriate time. And 
a good example it is. A symposium 
with its eye on the ball. It shows good 


planning. 


SMALL BUSINESS: Lt. Richard E. 


Speidel of the Judge Advocate Gen- 
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eral’s School, U. S. Army, Charlottes- 
ville, Virginia, stresses the serious 
problems of small business firms in 
connection with Government defense 
contracts in the Minnesota Law Review 
for May, 1960 (Vol. 44, No. 6, pages 
1055-1099, $2, Fraser Hall, Minneapo- 
lis 14, Minnesota). The article points 
out the need for a better allocation of 
defense procurement and more ade- 
quate financial assistance for small 
business. The author also pleads for 
the application of broader and more 
liberal concepts of excusability of de- 
faults caused by improper denial of 
private credit. 


“ 
SuPREME COURT: In case you do 
not know it, the University of Chicago 
Law School has done it again ($2.50; 
University of Chicago Press, Chicago 
37, Illinois). It has brought out a 
single volume called The Supreme 
Court Review, that will give an annual 
review of the work of the preceding 
term. It is the brain child of Professor 
Philip B. Kurland, who in the summer 
of 1958 did that magnificent study of 
the Court for the State Chief Justices 
that was published in the 1958 Chicago 
Law Record. Professor Kurland writes 
a foreword. 

In this volume, Professor Harry 
Kalven, Jr., of the 
Chicago, writes on “Obscenity”; Pro- 
fessor Edward L. Barrett, Jr., of Cali- 
fornia Law School, on the “Fourth 
Amendment”; Professor Kenneth L. 
Karst, of Ohio State Law School, on 
“Legislative Facts”; Professor Bernard 
D. Meltzer, of the University of Chi- 
cago Law School, on the “Chicago and 


University of 


Northwestern” labor injunction case; 
David P. Currie, law clerk at the 
United States Court of Appeals for the 
Second Circuit, on “The Devil’s Own 
Mess”, which he believes is “Federal- 
ism and Admiralty”; and Professor 
Charles L. B. Lowndes, of Duke Law 
School, on “Federal Taxation”. 

The issue concludes with the most 
thoughtful and searching antitrust piece 
by Dean Edward H. Levi, of the Uni- 
versity of Chicago Law School, on that 
old favorite of Professors Handler and 
Oppenheim and me—the effect of the 
Parke, Davis decision on Colgate and 
the present status of Fair Trade, U.S.A. 
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Every antitruster should read it. It is 
beautifully, carefully and exhaustively 
done. I just love this Supreme Court 
Review. 


Removat: In the summer, 1960, 
Southwestern Law Journal (Vol. 14, 
No. 3, pages 297-327; Dallas 5, Texas; 
$1.75 per copy) of Southern Methodist 
Law School, which is dedicated to the 


Tax Notes 
(Continued from page 738) 
the service of a corporation the assets 
of which had been sold. “The rendition 
of uncompensated services by the 
officer-employee in the instant case is 
sufficient to continue the employment 
relationship for purposes of Section 
102(a) (2) of the Code. . .”14 

The progression evidenced by the 
Fry case, the Rieben case, Rev. Rul. 
56-214 and Rev. Rul. 57-115 leads to 


the conclusion that the words “separa- 
tion from the service” may mean some- 
thing different from “termination of 
employment”, at least in the case of an 
individual employee. The Tax Court 
at present has before it a case! in 
which it is contended by the taxpayer, 
in substance, that an employee termi- 
nated his employment relationship and 
thereafter rendered service only in the 
capacity of an independent contractor. 
Assuming that the facts necessary to 
sustain the independent contractor re- 
lationship can be proved, it is possible 
that this case could provide further 
clarification, either by holding that an 
independent contractor had not sep- 
arated from his former employer’s 
service or by holding that an ex- 
employee had separated from the serv- 
ice of an employer when he became a 
contractor with, rather than an em- 
ployee of, the employer. 

In these days of high surtax rates, 
it is not uncommon for an executive to 
contract for deferred compensation. 
Traditionally, this compensation is 


late Professor Wilmer Dallam Master- 
son, Jr., of that faculty, Professor 
James William Moore, of Yale Law 
School, and Professor William Van 
Dercreek, of Southern Methodist, write 
on “Federal Removal Jurisdiction— 
Civil Action Brought in a State Court”. 
Section 1441 of Title 28 U. S. Code, 
the removal statute, provides for the 
removal of a “civil action brought in 
a State Court”. As with almost every 


payable after retirement and is paid, 
in part, for being available for consul- 
tation or for not competing with the 
former employer.'® Under the forego- 
ing rules and cases, it would be dan- 
gerous for such an executive to receive 
a lump-sum distribution from a profit- 
sharing, pension or stock-bonus plan 
during a year in which he was entitled 
to receive such deferred compensation, 
and the danger would increase directly 
with the amount of actual consultation 
in which he was engaged. 

The 


leave a retiring executive in somewhat 


authorities referred to above 
of a dilemma. Particularly in the case 
of a retired stockholder whose efforts 
have been a major factor in the growth 
held corporation, the 


rather strict position taken by the Serv- 


of a_ closely 


ice might be a substantial bar to the 
stockholder’s giving advice and assist- 
ance which might otherwise be un- 
available. 

It could be argued that the use of 
the alternative “retires or severs his 
connection with his employer”, used in 
the Finance Committee Report,'* indi- 
cates an intention to require some 
lesser degree of disconnection on re- 
tirement than on other termination of 
employment. If this assumption were 
correct, the hypothetical retiree re- 
ferred to above might consider that 
he had separated from the service for 
102(a) (2), 
even if he were available for part-time 


the purposes of Section 


consultation. It should be emphasized, 
however, that, if such consultation is of 
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section of the Judicial Code, this pro- 
vision read differently prior to the re- 
vision of 1948. For this reason, if no 
other, the study of Messrs. Moore and 
Van Dercreek is valuable. Both Dean 
John W. Riehm, of Southern Methodist 
Law School, and Chief Judge Joe E. 
Estes, of the United States District 
Court for the Northern District of 
Texas, write a tribute to the late Pro- 
fessor Masterson, 


basic importance, such reasoning may 
not impress the Service and has so far 
failed to impress the courts. 

If the reason for the capital-gain 
treatment provided for lump-sum dis- 
tributions is to protect compensation 
earned over a business life from the 
confiscatory surtax rates, there is no 
reason why an employee who has actu- 
ally retired should be penalized for 
serving as a consultant or adviser on 
an informal and infrequent basis, even 
if compensated. No great loss of reve- 
nue should occur. Assuming the con- 
sultations to be of value to the former 
employer, the revenue provided by the 
52 per cent corporate tax rate would 
probably more than offset revenue lost 
by allowing the ex-employee capital- 
gain treatment. 


As inferred above, however, the 
practical lesson to be drawn from the 
cases and rulings is that the possibility 
of capital-gain treatment for lump-sum 
distributions from qualified plans or 
trusts may be the bait for a rather 
deadly trap, certainly if the employee 
continues to receive compensation and 
to be available on a day-to-day basis, 
probably if he continues to receive 
compensation even if he is not avail- 
able, and maybe even if he is paid to 
stay away or not to work for someone 
else. 


14. Rev. Rul. 57-115 (1957-1 C.B. 161). 


15. Sam D. Traub and wife, Petitioners, 
Docket No. 89662 Tax Court, October 24, 1960. 


16. Cf. Rev. Rul. 60-31 I.R.B. 1960-5, page 17. 
17. See Notes 6 and 9, supra. 
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RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
{llow two extra words for box number. 
4ddress all replies to blind ads in care of 
AMERICAN Bar Association Journal, 1155 
East 60th Street, Chicago 37, lilinois. 








LOWEST PRICES USED LAW BOOKS COM.- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. Nationat Law 
LipraRyY APPRAISAL AssociaTION, 127 South 
Wacker Drive, Chicago 6, Illinois. 


LAW BOOKS: BOUGHT-SOLD-EXCHANGED. 

Complete libraries and single items. N.Y.C. affords 
the largest market for both selling and buying. Our 
facilities are at your service. CLARK BOARD- 
MAN CO. LTD., 22 Park Place, New York 7, N.Y. 





LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 


USED 





THOMAS LAW BOOK COMPANY PUBLISH- 
ers. We Sell, Buy and Exchange. Incorporated 
1885. St. Louis 2, Mo. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 





LAW BOOKS BOUGHT AND SOLD: COM 
plete libraries and single sets. Ceci SkipwitH, 
108 East Fourth Street, Los Angeles 13, California. 


THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 [llus- 
rations. Price $5.00. J. V. Harinc & J. H. 
HarinG, 15 Park Row, New York 38, N. Y. 





JEFFERSON LAW BOOK COMPANY OF 

Washington and Baltimore offers used law books. 
Anything from a single volume to a complete library 
hought or sold. Post Office Box 227, Silver Spring, 
Maryland. 





WHEN YOU HAVE A DOCUMENT CASE TO 

try, send for “The Problem of Proof” (in 
Disputed Document Trials), by Albert S. Osborn, 
539 pages, with an introduction by John Henry 
Wigmore ($10.50). (“Questioned Documents” and 
“Questioned Document Problems” are both tem- 
porarily out of print.) Also available, ““The Mind 
of the Juror,” at $6.00. Send to Albert D. Osborn 
and Associates (Examiners of Handwriting, Type- 
writing, Erasures, etc.), 233 Broadway, New York 
Ae Fe 





FOR SALE 





COMPLETE SET OF 
Fed Supp. 
1JL-4. 


FED, FED 2ND AND 
Excellent condition. Best offer. Box 





FEDERAL REPORTER, VOL. 1-283, FEDERAL 

Supplement, Vol. 1-188, in excellent condition; 
special price for lot. Burke & Burke, 1031 Marine 
Trust Bldg., Buffalo 3, N. ¥ 





EDISON VOICEWRITER & TRANSCRIBER. 
Paul Aaroe, Belvidere, New Jersey. Tel. 201- 
475-2500. 


SHEPARD’S LABOR LAW CITATIONS. ALL 
bound volumes and supplements through May, 
1961. $150.00. Box 1JL-7. 





LAW BOOKS SOLD BOUGHT APPRAISED. 
Joseph Mitchell, 5738 Thomas, Philadelphia. 








HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEE 

Ave., North, St. Petersburg, Fla. Dickens 2-2391. 
Twenty years nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory 
for qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

30 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 


EARL E. DAVENPORT, MEMPHIS, TENN. 
Examinations, reports, exhibits, testimony. 712 
McCall Building. Office, J A 7-3333; Res., BR 4-1583. 








DONALD DOUD, CHICAGO, MILWAUKEE. 

Past Chairman, Document Section, American 
Academy of Forensic Sciences; Director, American 
Society of Questioned Document Examiners, 312 
East Wisconsin Avenue, Milwaukee; Temple build- 
ng, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, 5052 W. LIBRARY AVE., 

Bethel Park, Pa. Telephone: TEnnyson 5-7865. 
Scientific examination of disputed documents. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 


ence. 





WRITE US FOR YOUR TEXTBOOK NEEDS. 

Good used law hooks bought, sold and ex- 
-hanged. (In business 50 years.) Tue Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 


BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 
Over 15 years’ experience. 810 E. & C. Building, 
Denver, Colorado. Phone AComa 2-2360. See Mar- 
tindale-Hubbell Law Directory for qualifications. 
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LINTON GODOWN—CHICAGO & MEMPHIS. 

Experienced, qualified examiner and photographer 
of handwriting, signatures, typewriting, erasures, 
alterations, inks and related document problems. 
Portable equipment. Member ASQDE, Fellow 
AAFS. Listed Martindale-Hubbell. Memphis Office: 
Exchange Bldg., JAckson 5-1711. Chicago Office & 
Laboratory, 221 North LaSalle Street, CEntral 
6-5186. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





ORDWAY HILTON, 15 PARK ROW, NEW 

York 38. BArclay 7-7095. Author: Scientific 
Examination of Questioned Documents. Detection 
of erasures, alterations, forgery; identification hand- 
writing and typewriting; other document problems. 
Portable equipment. Experienced expert witness. 
Member AAFS and ASQDE. Laboratory, Morris- 
town, N. J., JEfferson 8-3028, 





LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents”. Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Main 3.2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH, (JOHN K. ESTES, 

Associate) Examiners of Questioned Documents. 
*Phone, VI 3-3356. Mailing address, Box 424, 
Lawrence, Kansas. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photogravhic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 
ports, Exhibits, Testimony. See Martindale- 

Hubbell Law Directory for qualifications. 

Morrison St., Washington 15, D.C. 

W Oodley 6-3050. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained 
Nationwide qualification. 14 South Central, St. 
Louis 5, Mo. PArkview 5.9394. 





JOSEPH THOLL, 


tioned Documents. 


EXAMINER OF QUES 
58 Bellview Avenue, C- grin 
Falls (Cleveland) Ohio. Telephone: CHestnut 
7-6731. 28 experience. Retained by U.S. 
Government, Congressional Committees, State of 
Ohio, Legal Profession in United States and for- 
eign countries. Formerly expert for Base Legal and 
Intelligence Departments, AAF, Examiner for 
Cleveland Police Department. 


years 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents. Twenty years’ experience. 
Laboratory: 4229 Brook Road, Richmond, Virginia. 
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INVESTIGATIONS 


POSITIONS WANTED 





TUCSON, ARIZ. LUSK DETECTIVE AGENCY. 

Complete Investigation Services. Serving the 
Southwest and Mexico, since 1938. P.O. Box 1051, 
53 East Jackson Street, MAin 4-8932. 





NATIONAL BUREAU OF INVESTIGATION, 

Kansas City, Missouri—All types of investiga- 
tions—Security Guards, Collections & Reposses- 
sions—Serving the midwest—Box 2507; Harrison 
1-5734, 512 Reliance Bldg.—A. C. Callen, Director. 





ESQUIRE DETECTIVE AGENCY, INC., 

Cleveland, Ohio. Domestic, criminal, civil, per- 
sonal injury investigations. World-wide coverage. 
CH-1-0554 or CE-8-4965. Room #1217, 75 Public 
Square. 





MISCELLANEOUS 





PRINTING. 1000 EMBOSSED 

business cards $3.99 postpaid. Letterheads, 
envelopes, etc. Details free. BISHOP, 1010 Flor- 
ence, Colorado Springs, Colorado. 


SAVE ON 





VIRGIN ISLANDS VACATION AT QUIET 

beach. Cottage colony with choice scenery; de- 
pendable weather. Boats, rental cars, commissary. 
Cottage unit for two about $12. Write Village at 
Cane Bay, Christiansted, St. Croix, Virgin Islands. 





TRADE MARK COPIES - 

1-day Air Mail service-—$1.50 for one registration 
copy, $.75 each additional, same request. Price 
includes copy cost and postage. Please enclose re- 
mittance with request. Exhausted copies 5-day 
minimum mailing. Registration Copy Service, 609 
Albee Bidg., Washington 5, D. C. 


PATENT AND 





TRADE MARK AND PATENT SEARCHES 

conducted directly at the U.S. Patent Office in 
Washington, D.C. Copies nearest registrations. 
Serving legal profession exclusively. Hurson Asso- 
ciates, 1426 G Street, N.W., Washington 5, D.C. 
Phone REpublic 7-4122. 


ATTORNEY, CORPORATE, CONTRACTS, 
tax, real estate, trade regulation, administrative 
law, litigation experience. Box 1MY-7. 





LITIGATION ATTORNEY EXPERIENCED 
trials, appeals State, Federal Courts, administra- 
tive proceedings. Box 1MY-9. 





LL.B. 1957, FIRST IN CLASS, PHI BETA 
Kappa, Coif, Law Review, LL.M. Taxation, three 
years’ tax experience. Box 1JN-11. 





TRADEMARK AND LICENSING ATTORNEY, 

mid-30’s, experienced in directing corporate U. S. 
and foreign trademark programs; international 
licensing; unfair competition; copyrights, Box 


1JN-12, 





JAG OFFICER, 28, TWO YEARS’ TRIAL 

work, legal assistance. Colorado attorney. De- 
sires western position. Available September. Resume 
on request. Box 1JL-1. 





ATTORNEY SEEKS PRACTICE WITH OLD- 

er lawyer/small law firm. Middlewest. Married, 
age 35, LLB, LLM, 11 years’ experience. Avail- 
able for interview ABA Convention, St. Louis. 
Resume on request. Box 1JL-2. 





ATTORNEY WITH TWELVE YEARS’ DIVER- 

sified experience in corporation and administra- 
tive law including litigation and taxation seeks re- 
sponsible position with corporation or law firm. 
Under 40, Excellent academic record. Box 1JL-3. 





ATTORNEY, CORPORATE, OVER 9 YEARS’ 

experience, including 7% years in responsible 
position with Wall Street law firm. Background 
in teaching of law. Good academic record. Desires 
responsible, challenging position with corporation or 
law firm. Resume on request. Box 1JL-5. 





CORPORATE COUNSEL AND SECRETARY, 

45, extensive experience with major law firm and 
manufacturing, transportation and chemical com- 
panies. Seeks corporation or law firm connection. 
Resume available. Box 1JL-6. 


JUDICIAL ROBES CUSTOM TAILORED — 

The best of their kind—satisfaction guaranteed 
—Catalog J sent on request. Bentitzy & Simon, 
Inc., 7-9 West 36th St., New York 18, N. Y. 





TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS, INC.—-POLLU- 

tion Effects and Water Quality, fresh and salt- 
water Investigations, Reports, Court Testimony. 
Thomas Dolan, Charles B. Wurtz, Ph.D., 1009 Com. 
mercial Trust Building, Philadelphia, Pennsylvania 





TRAFFIC ACCIDENT ANALYST—RECON.- 

struction, Consultation, Expert testimony. Auto 
motive Engineer formerly with, National Bureau of 
Standards. Clarence S. Bruce, Box 1909, Fort 
Myers, Florida, EDison 2-8051. 





MANAGEMENT CONSULTING SERVICES 

for law offices-—-Specific problems, complete office, 
or retainer. Covers Organization, Costs, Policies, 
Work Distribution, Billing, Salary Plans, Controls, 
Files, Office Manuals, Special Projects. Daniel J 
Cantor & Company, Commercial Trust Building, 
Philadelphia 2, Penna. 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA. 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 





WANT TO BUY 





LAW BOOKS BOUGHT SOLD APPRAISED. 
Joseph Mitchell, 5738 Thomas, Philadelphia. 





Opinion No. 298 of the 
Professional Ethics Committee 
(Continued from page 734) 
ances by lawyers and judges in pro- 
ductions of simulated or re-created 
judicial proceedings; and that it does 
not purport to cover other programs 
such as the panel discussion or inter- 
view types. 

However, the Committee has also 
considered the ethical aspects of ap- 


pearances on such other types of pro- 
grams and to avoid any misunderstand- 
ing the Committee expresses its further 
opinion as follows: 


5. In the case of continuing educa- 
tion or public information programs, 
such as the panel or interview type, 
sponsored or supported or assisted by 
bar associations, or affiliated groups, 
or those non-commercial programs of 
this type produced by the television 
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and broadcasting companies designed 
and used as public information pro- 
grams, lawyers and judges may prop- 
erly appear and be identified as such, 
either generally or individually, pro- 
vided, always, that such programs con- 
form to the proper standards of the 
Bench and Bar. 

All members of the 
Messrs. 


Committee, 
Casner, Enersen, Johnson, 
Jones, McCown, Miller, Pettengill and 
Shepherd, concur in this opinion. 
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